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You are cordially invited to use the facilities 
of the Stenographic Service Office. 
which will be maintained in the Junior 
Room of the Bellevue-Stratford Hotel 
during the annual meetings of the 
American Bar Association and the 
National Conference of Commissioners on 


Uniform State Laws. 


\ staff of expert stenographers will handle 
your business correspondence and 
perform other necessary stenographic 


assignments, without charge. 


This complimentary service has been 


provided at these meetings for the past 35 years 


by the Fidelity and Deposit Company, 
an organization which has specialized in 


meeting the bonding requirements 


of attorneys since 1890. 


Fidelity and Deposit 


COMPANY OF MARYLAND 






AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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This Month’s Cover 


John Marshall (1755-1835) is the subject of our sixth cover 
in the current series. Commemorative ceremonies marking the 
two hundredth anniversary of the birth of this distinguished 
American will take place at the Annual Meeting of the 
American Bar Association in Philadelphia on August 24, with 
the President of the United States as the principal speaker. 
Marshall served as Chief Justice of the United States from 
1801 to 1835. His illustrious career is vividly sketched in this 
issue by Chief Justice Earl Warren and Douglas H. Gordon, of 
the Maryland Bar. Line drawing by Charles W. Moser. 
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® When this, my last opportunity to 
address you through the medium of 
the “President’s Page”, appears in 
print I will have been in office going 
well into my twelfth month. For the 
honor and privilege of being your 
President during this last, interest- 
ing and trying year, I shall ever re- 
main deeply grateful; to those of you 
throughout this glorious country of 
ours with whom it has been my priv- 
ilege to become better acquainted 
who have extended to Mrs. 
Wright and to me so many gracious 
courtesies, I give thanks from the 


and 


bottom of my heart. 

Whatever resources of time, ener- 
gy or physical well-being your Pres- 
ident expends during his year of 
service are many times compensated 
by the unusual opportunity to meet 
the “craft” throughout the land. We 
can indeed be proud of our profes- 
sion! 

This year has seen the culmina- 
tion of years of effort and leadership 
of our Association in many particu- 
lars: the victory to gain “fair” com- 
pensation for our federal judiciary 
and the Congress; the acceleration 
of state programs to more realistic- 
illy deal with the selection, compen- 
ation and tenure of state judges; the 
extension of regional meeting pro- 
srams so that many more thousands 
nay avail themselves of our “‘work- 
hop” method of continuing educa- 
ion; our Public Relations Commit- 
ee’s motion picture “Dedication to 
justice”; the universal acceptance by 
tate and local bar associations of 


The President's Page 


Loyd Wright 





our help in assisting them in solving 
their problems and instigating and 
stimulating their programs; the 
wholehearted and intelligent sup- 
port givea the American Bar Associ- 
ation or the occasions when assist- 
ance was needed to implement in 
the legislative halls action taken by 
the House of Delegates or the Board 
of Governors; the splendid work 
being done by our associated Amer- 
ican Bar Foundation in research and 
the advancement of its undertakings; 
the startling acceptance and success- 
ful launching of Bill Mason’s “in- 
surance dream”; and the growing 
complete acceptance of our Traffic 
Court Program are but a few of the 
accomplishments which, like all har- 
vests, mature after years of planting 
and constant weeding and cultivat- 
ing—we have reaped this year. 

We have attained our greatest nu- 
merical growth in our history and 
today have more members in every 
category than ever before. We are 
marching forward in this “era of 
service” to which we have dedicated 
ourselves and will continue to pros- 
per, grow and wield wholesome in- 
fluence so long as our objectives and 
motives are consonant with our pre- 
ferred status as “officers of the court” 
and we adhere to true concepts of 
professional service and dedication 
to constitutional concepts of govern- 
ment. “Liberty Under Law”—“Gov- 
ernment by Law” as opposed to 
“Government by Men’—shall for- 
ever be the yardstick of our great 
heritage. 
















































As the number of our profession 
increases (now 241,000), our respon- 
sibilities increase. | feel very definite- 
ly that our professional competence 
is increasing yearly because of our 
numerous programs touching all 
phases of post- and ante-admission 
education. 

Bear in mind, however, that our 
first purpose is “to uphold the 
United States Constitution and pre- 
representative government”. 
This is as much our duty and re- 
sponsibility as to competently han- 
dle a client’s cause. Once more only 
by cleaving to fundamental princi- 
ples and being rightfully articulate 
can we fulfill our obligations as law- 
yers and citizens. There is, in this 
atomic age, no room for hyphenated 
Americans or lawyers! It makes no 
difference, in my opinion, whether 
the hyphen is caused by loyalty to a 
political party or a dogma of any 
character whatever, if its intervening 
influence is to subvert loyalty to the 
nation and to our form of represent- 
ative government to other control- 
ling influences. In my humble opin- 
ion the survival of our form of gov- 
ernment—perhaps it is more accu- 
rate to say the “revival of our con- 
stitutional form of government”’— 


serve 


depends upon how the lawyers of 

the nation withstand “expedient 

pressures” and firm up to fundamen- 

tal concepts. Individual liberty and 

paternalist government are a long 

way from being synonomous. 
(Continued on page 689) 
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lawyers Title is the most widely respected name 
in the title insurance field. 


Through Lawyers Title’s performance, lawyers and their clients dealing 
in real estate and real estate securities throughout the Nation, and in 
Puerto Rico and Hawaii, have learned that “Lawyers Title” is synony- 
mous with “sound underwriting,” ‘‘stability,” ’ “prompt and 
efficient service.” 


eee 


integrity, 


TITLES INSURED THROUGHOUT 43 STATES 
THE DISTRICT OF COLUMBIA, PUERTO RICO 
AND HAWAII 


NATIONAL TITLE DIVISION OFFICES 


awyers fitle 7". 


Akron, O. Decatur, Ga. Pittsburgh, Pa. 
Atlanta, Ga Detroit, Mich. Pontiac, Mich. 
Ma Augusta, Ga. Flint, Mich Richmond, Va. 
nsurance (Orporation 2285- mfu.. ESS 
Camden, N. J. Grand Rapids, Mich. Soavannah, Ga. 
: Cincinnati, O. Miami, Fla. Springfield, Ill. 
Cleveland, O. Newark, N. J. Washington, D. C 
: ae Columbus, Ga New Orleans, La. White Plains, N. Y 
Home Office Richmond . Virginia Columbus, O Newport News, Va. Wilmington, Del 
Dallas, Tex. New York, N. Y. Winston-Salem, N. C. 
Dayton, O Norfolk, Va Winter Haven, Fla. 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 175 OTHER CITIES 


THOUSANDS OF APPROVED ATTORNEYS LOCATED 
THROUGHOUT THE OPERATING TERRITORY 
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American the official organ of the 
Bar AMERICAN BAR ASSOCIATION 


Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 
Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein 
upon their election to membership in the Association. All members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement of 
a member of the Association in good standing and are considered in each case by a Committee on Admissions of 
the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides or has 
his principal office, or is a member of a federal, state or territorial court of record of a state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of such 
states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he re- 
sides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant for- 
merly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the 
proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Ju- 
dicial Administration, $3.00; Labor Relations Law, $6.00; Mineral Law, $5.00; Municipal Law, $3.00; Patent, 
Trade-Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; 
Taxation, $6.00. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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Views of Our Readers 











=" Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise within the province of our Association. Statements which do 


not exceed 300 words will be most suitable. The Board of Editors reserves the 


selection of communications which it will publish and may reject because of length. 


The Board is not responsible for matters stated or views expressed in any com- 


munication. 





A Perfect Definition 

of the Natural Law 

® | have read with increasing un- 
easiness over the past few years the 
articles in the JOURNAL espousing 
the views of the advocates of “nat- 


ural” versus “positive’’ law. 

Justice Holmes has been depicted 
in contrasting views as an atheistic 
monster, and as an advanced moral- 
ist, and legal philosophers from Cic- 
ero to Pound have been called as 
witnesses. 

To my great delight, I have just 
read Professor George W. Goble’s 
“Nature, Man and Law” in the May, 
1955, issue of the JouRNAL! If Pro- 
fessor Goble has not said the last 
word on the subject, he has at least 
made very clear what has been very 
implicit all along, i.e., that the quar- 
rel has been semantic rather than 
real. The blind men who described 
their impressions of the elephant 
had no more valid dispute than the 
advocates of “Natural” and of “Posi- 
tive” law. I believe it was Socrates 
who said, “with perfect definition, 
ill argument ceases”. 

It should now be apparent to all 
that the opposing groups have been 
ill the while talking about two en- 
tirely different things, viz., “is” ver- 
us “ought”. 

Professor Goble has furnished the 
‘perfect definition” which should 
nd the argument. 

Jesse E. MARSHALI 
‘ioux City, Iowa 


A Dissent on the 
Natural Law Article 


® Your editorial note preceding the 

article on “Nature, Man and Law: 

The True Natural Law” says: 
Professor Goble here shows that our 
knowledge of science and the history 
of the moral evolution of man refute 
the idea that “natural law” in the 
classical sense exists; that is, that the 
idea of classical “natural law’’ itself is 
unnatural and wholly man-made... . 


think so! And I believe 
many will join in my dissent. 


I don’t 


When I saw the discussion in the 
JOURNAL I was reminded of the re- 
mark of the female monkey who, (so 
the story goes) when she received ad- 
vances from her male companion 
after the H-bomb had blown man- 
kind off the earth, repulsed him with 
the words, “Now, why start that all 
over again?” 

If Professor Goble and the write 
of the head note wish to attribute 
all their moral insights and thei 
conscience to the stone-age man who 
first declined to bash in the face of 
his neighboring cave dweller, I sup- 
pose they must be allowed to do so. 
But I trust they will allow some ol 
the rest of us to believe that our 
moral insights and conscience come 
from the same power that created 
the universe. 

Professor Goble charges the In- 
quisition, the imprisonment of Gali- 
leo and the burning of Bruno to 
the “God-fearing people who were 


so certain of their own rectitude and 
morality”. But he fails to note that 
“the comparatively recent condem- 
nation of millions of innocent peo- 
ple to death in gas chambers, to im- 
prisonment in slave labor camps and 
to banishment in the salt mines” 
was perpetrated by men who scoffed 
at natural law and moral law. If I 
found my views at one with the views 
of such brutish men and at variance 
from the opinions of the great He- 
brew prophets, the great Greek phi- 
losophers, the great Roman jurists, 
the great Scholastic writers, all the 
saints and martyrs of the Christian 
church and the inspired founders of 
our own blessed country, I should 
stop and take another look at the 
subject, and humbly pray for clear 
understanding. 

No one can deny that experience 
affects the law. But for the most part 
its function is discovery, not crea- 
tion. As Dean Pound says, the law 
is reason 
Whence 
ence and reason? 


tested by experience. 


the capacity for experi- 
As for the controversy about Jus- 
determined 
ten or more years ago by an incisive 


tice Holmes, that was 
observation in an editorial in. Life 
that 
Holmes stated that he did not be- 


Magazine which said while 
lieve in natural law, he always act- 
ed as if he did. The reference by the 
honored Justice to his impelling mo- 
tives as “can’t help” does not change 
their character as laws of his nature. 
And at this point Mr. Goble seems 
that the 


nothing more than dialectics. 


to concede discussion is 

So we are impelled to an accept- 
ance of the advice of the old man 
who said, “Don’t argue! Argument 
is always won by the man who talks 
the loudest and longest!” It may be 
true that, “No soul was ever saved 
by argument,” but I believe the 
JouRNAL does the profession a dis- 
service when it assists in misleading 
the innocent into the error of mod- 
ern subjectivism and sophistry. 

Rospert N. WILKIN 

United States District Court 


Washington, D. C. 
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The Journal of 
CRIMINAL 
LAW 


Criminology and 


Police Science 





| Official publication of : 


The International Association 
of Arson Investigators 
The Illinois Academy 
of Criminology 
The Society for the 
Advancement of Criminology 


Forthcoming Articles 





Libido and the Law 
ROBERT V. SHERWIN 
Public Defender System 
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Black Is White— 
Mr. Goble and Natural Law 


" Permit me most vehemently to 
protest against the publication in 
the JoURNAL for May under the title 
of “The True Natural Law” the ar- 
ticle by Professor Goble wherein he 
undertakes to substitute an entirely 
new concept for what over the cen- 
turies has been known as the natural 
law. 

I am not now objecting to the ar- 
ticle itself, although it does seem to 
me to be an expression of neo-pagan- 
ism which characterizes much of our 
current thinking. What I protest 
against is the fact that the JOURNAL 
should permit it to appear under 
what is unquestionably a title cho- 
sen by someone through the Hump- 
ty-Dumpty technique—“When I use 
a word it means just what I 
choose it to mean—neither more nor 
less.” 

Until recent years, the words nat- 
ural law have represented an old 


and universally recognized concept. 
This concept has always been under- 
stood as involving certain absolutes, 
Whatever its norms may have been 
thought to be, they have always been 
objective and not subjective. Pro- 
fessor Goble completely reverses this 
concept and attempts to fortify his 
reversal by adding the word “true”. 
There is no practice more likely to 
confuse the thinking of mankind 
than that of attributing to words 
with long established meanings a sig- 
nificance which is the opposite of 
what they have acquired. 

If Professor Goble wishes to pro- 
pose the existence of subjective 
norms of conduct, that, of course, is 
his privilege, but it seems to me that 
it is the duty of a responsible period- 
ical like the JOURNAL to insist that 
the proposal be labeled for what it 
is and not permit the proposition 
to be insinuated into our thinking 
by appropriating words that have 
long stood for an antithetical idea. 

Let us not permit the editorial 
chair of the AMERICAN Bar Assocta- 
TION JOURNAL to become a seat for 
the most subtle means of subverting 
our Western civilization. If a con- 
tributor wishes to beguile his read- 
ers into accepting his proposition 
that black is really white, let not the 
JourNAL publish it under a title 
which boldly uses the word “white” 
to mean “black”. 

WILLIAM GILLIGAN 
New York, New York 


The **Proper Understanding” 
of the Natural Law 


® In your May issue you introduce 
your lead article, “Nature, Man and 
Law: The True Natural Law’ by 
stating that Professor Goble shows 
therein “that our knowledge of sci- 
ence and the history of the moral 
evolution of man refute the idea 
that ‘natural law’ in the 
sense exists; that is, that the idea of 
classical ‘natural law’ itself is un- 
natural and wholly man-made.” 
There is evidently some confusion 
as to what is meant by the term 
“classical” natural law 
Great variance exists between the 
legal-political-philosophical concepts 
of Sir Edward Coke and natural law 


classical 


doctrine. 
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ii the highly flexible tradition of 
Plato, Aristotle and Thomas Aqui- 
nas. Generally historians of philos- 
ophy and _ political science reserve 

lassical” as an appellation for the 
latter tradition and not for the paro- 
chial views of Coke who occasionally 
appeared to equate natural law with 
the particular rules of common law 
prevailing in England at his time. 
Coke did in fact borrow from Hooker 
some of the language and rationale 
of classical natural law, but he began 
the conversion of “natural law” into 
a series of particularized, concretized, 
“natural rights” to block the king's 
efforts to stretch the royal preroga- 
tive. 

Today it seems to be chiefly law- 
yers who still refer to Coke’s idea of 
natural law as “classical”, perhaps 
because the interest of many lawyers 
in classical natural law is limited to 
however bastardized, in 


the form, 


which it had its most dramatic im- 
pact on the development of common 
law. Coke might be regarded as rep 
resenting the classical age of com- 
mon law but certainly not as a faith- 
ful representative of the classical 
tradition of natural law philosophy. 

Professor Goble quotes Dean 
Pound as saying in 1923: “Accord- 
ing to the classical natural-law the- 
ory, all positive law, i.e., the whole 
body of legal precepts that furnish 
the grounds of actual decision in the 
courts is but a more or less feeble 
reflection of an ideal body of perfect 
rules, demonstrable by reason and 
valid for all times, all places and all 
men.” Pound’s original context of 
this quotation clearly limits this ref- 
erence to “the natural-law thinking 
of the seventeenth and eighteenth 


centuries”, namely to Coke and his 
followers. Pound presumably is well 
aware of the divergence between 
Coke and Plato, although here he 
has followed the lawyer's casual prac- 
tice of referring to Coke as “classi- 
cal”. Professor Goble, however, ap- 
parently fails to distinguish the two 
since his same paragraph quoting 
ound’s description of seventeenth 
century natural law theory, also cites 


Cicero as a noted exponent of the 


A $22,000 


temptation 


_and the executor 


couldn’t resist it! 


Se all 
(Based on Compan) File #162430) 
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An elderly spinster had named a 
nephew as executor of her estate. She 
died leaving real and personal prop- 
erty worth $57,000. 

The estate was still open when the 
executor died. So the Probate Court 
named an administrator. 

Tax payments had been made. A few 
bequests had been paid. But except 
for the real estate holdings, the admin- 
istrator could find no other assets. 





Stocks and bonds valued at $22,000 
were missing without a trace. And the 
executor had left no estate! 


It was fortunate that he had been 
bonded in the Hartford Accident and 
Indemnity Company. Through the joint 
efforts of the administrator and attor- 
neys representing the Hartford, the 
estate was settled exactly as the testator 
had desired—and without loss to any of 
the heirs. 


This case proves a point. In estate matters, you can 
best serve your clients—and your clients’ beneficiaries— 
by recommending corporate suretyship. 


The cost is so low no estate can afford to be without it. And if a loss 
occurs, you know a corporate surety always has enough money 
to make good its obligation. But as to the future solvency 


of a personal surety—you can only guess at that! 


For competent handling of your Fiduciary and Court Bond 
needs—without red tape—call your Hartford Accident and 
Indemnity Company Agent. Or ask your insurance broker to 
furnish Hartford bonds for your suretyship requirements. 


Year in and year out you'll do well with the 


Hartford 


Hartford Fire Insurance Company 





Hartford Accident and Indemnity Company 

Hartford Live Stock Insurance Company 

Citizens Insurance Company of New Jersey ... Hartford 15, Connecticut 
Northwestern Fire & Marine Insurance Company 


Twin City Fire Insurance Company... 


Minneapolis 2, Minnesota 





same “classical” philosophy of nat- 
ural law. Cicero was an imitator of 
Plato and, as such, a classicist in 
the proper sense. I believe Professor 
Goble would be hard pressed to dis- 
cover in Cicero’s De Re Publica o1 
De Legibus any expression closely 
resembling the theory attributed by 
Pound to the seventeenth-century 
lawyers. 

We agree Goble 
that it is absurd to claim the exist- 


with Professor 
ence of any ideal body of specific 
detail to fit par- 
situations, which 
times, all 


rules tailored in 


ticular, concrete 
would be valid for all 
places and all men. No such notion 


was ever held by the great exponents 


of the classical theory of natural law. 
It is quite another thing to assert 
the objective validity of general, fun- 
damental principles of justice and 
morality against which all human 
conduct and law may be measured 
under all circumstances and in all 
times. The classical theory is that 
these principles are revealed by im- 
mutable basic elements or traits in- 
herent in human nature and human 
life. The investigation of natural law 
in terms of the classical school, there- 
fore, involves the study of man, his- 
torically and psychologically, and a 
weighing and evaluation of his basic 
drives and their consequences for 
good or evil. It involves, among oth- 
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er things, a study in long-range ex- 
pediency or as Professor Leo Strauss 


has called it, a “critique of hedon- 


ism”. However, the classicists would 
transcend the selfish interest of iso- 
lated individuals and look to in- 
dividual good in the context of the 
public good. Many, particularly the 
Christians, likewise call on teleology 
or the theological end of man to sup- 
port their conclusions. 

Curiously enough, the practical 
implementation of this classical view 


close to 


of natural law comes very 


what Professor Goble himself posits 
as the methodology of what he terms 


“the true natural law’. Thus he says: 


The grand strategy for man’s discovery 
of truth seems to be . by means of 
effort, of trial and error, experimenta 
tion, research, thinking, meditation, 
worship and the intercommunication 
of ideas and feelings among all men 
everywhere and over many thousands 
of years of time. 


However, Professor Goble goes on 
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to say: “That which results from the 
accumulated experience and insights 
of all the human 
race at any given time is likely to be 
the nearest approach to truth.” This 


men comprising 


seems to be equating truth to social 
convention or assent rather than to 
validity. He 
“The best test of truth 
is the power of the thought to get 


any norm of objective 
cites Holmes: 


itself accepted in the competition of 
Actually 
munity’s popular sense of morality 


the market place.” a com- 
would seldom come as close to the 
truth as the views of its individual 
members 


who excel in the classic 


virtues of wisdom, moderation, jus- 
tice and courage. Argument from au- 
thority might better refer to 


individuals rather than to popular 


such 


opinion, although history shows that 
such men do not always prevail in 
the market place. Holmes can in- 
voke the public sense of justice in 
Anglo-American society as the ulti- 
mate criterion of right and wrong 
without patent implausibility, be- 
cause that sense today derives large- 
ly from Judeo-Christian and classi- 
The 
mores of all 


cal principles. same cannot be 
the 


It is probably due largely to 


said for societies 
today. 
this fact that many philosophers of 
positivist orientation have during the 
past twenty years been turning again 
to the classical thesis for inspiration. 

The scope of this letter scarcely 
permits any more discussion of nat- 
ural law. Mention might be made 
of Walter Lippmann’s new book, 
The Public Philosophy, and Profes- 
sor Leo Strauss’ more profound but 
likewise much more difficult Natural 
Right and History. 1 rather suspect 
that somewhat 


Professor Goble is 


closer in spirit to the classical phi- 

losophy of natural law, properly un- 

derstood, than he himself imagines. 
R. V. CARPENTER 

Loyola University 

School of Law 

Chicago, Illinois 


Natural Science, Natural Law: 
He Prefers Science 

® Professor Goble’s article, 
Man and Law”, 
fully prepared attack on the theory 


“Nature, 
was evidently a care- 





His 
modern scientific thought was very 
theo- 
unit 


discussion of 


of natural law. 


clear. However, natural law 


rists will probably remain 
They 
that scientific progress results from 
the successful blending of a 


pressed. cannot understand 
spirit 
of insatiable curiosity about the uw 
known, with the full force of em- 
pirical reasoning. Science stands for 
the proposition that no theory, o1 
idea is so sacred, that it cannot be re- 
jected enthusiastically in favor of 
its antithesis whenever experimental 
evidence justifies such a course. 
Modern science has learned its lesson 
from history. Certitude has too often 
caused it embarrassment in the past. 
Therefore, there can never be an end 
to man’s study of the world of exter- 
nal phenomena. The production of 
new horizons by each new scientific 
never ending 
secrets of 


discovery means a 
search for the hidden 
universe without permanence or sta- 
bility. 

Of course an immutable natural 
his behavior, 


law to which man 


ought to adhere, cannot exist. Sci- 


ence postulates change. If science 
dare not produce final answers, and 
no other method of investigation is 
trustworthy, the existence of such a 
law is moot, and we might just as 
well ignore it. 

But history reminds us that the 
believers in a natural law cannot be 
considered as just another group of 
Such 


ple have of course fashioned a so- 


innocuous philosophers. peo 
called natural law out of their own 


personal and prejudices. 

Whenever they gain control of so- 
yY 8s 

they tend to foster 


tyranny and persecution of dissident 


passions 


ciety inevitably 
minorities. 

The future will no doubt diminish 
the appeal natural law theories. 
Society if it is to progress must elim 
inate such dangerous ideas. Eventu 
ally 
means to eradicate such unscientific 


our social sciences will devise 

notions by the proper education, and 

at that 

the one true philosophy of science. 
Rospert J]. DREXLER 

Oklahoma City, Oklahoma 

(Continued on page 684) 
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Court is ably expounded.'’"—Gibson B. With- 
erspoon, 41 A.B.A.J. 640. 
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(Continued from page 682) 


From Another Admirer 


of Professor Goble 


® The JouRNAL is always good, but 
sometimes it is better than that. 

In my opinion such is the May 
issue, and that magnificent article, 
“Nature, Man and Law” by Profes- 
sor Goble, which I started to read as 
one would the leading article in a 
publication, but which I read twice 
before I put down the JouRNAL. I 
was surprised to discover that I had 
spent my entire evening until quite 
late reading slowly—and if it is pos- 
sible for me to do so—thoughttfully. 

This morning during a recess I 
inquired of attorneys in a trial if 
they were members of the American 
Bar Association. I found that two 
were not. I promptly put applica- 
tions into their hands and told them 
that I did not know of any better 
thing for them to do than to join 
and to read the JouRNAL, and I as- 
sured them I did not know of any 
other publication that was more val- 
uable for an attorney, and especially 
a young attorney who is but a short 
time out of law school, to read. 

I found two of the attorneys very 
receptive to the suggestion and | 
have sent for a few more applica- 
tions, and intend to keep them con- 
veniently available. 

James H. Pope 


Municipal Court 
Los Angeles, California 


A Footnote to the Review 

of the Johnson Biography 

® Since submitting my review of Pro- 
fessor Donald G. Morgan’s Justice 
William The First Dis- 
senter (April, 1955, issue), I have 
learned that the author is totally 
blind. I thought that fact might 
be of interest to the readers of 
the JOURNAL, inasmuch as Professor 
Morgan, of Mount Holyoke College, 
is another of those miraculous in- 
dividuals who, like Professor Sam- 
uel J. Konefsky, of Brooklyn College, 
the author of well-known works on 
the late Mr. Justice Stone and Mr. 
Justice Frankfurter, is able to over- 
come the serious handicap of blind- 
ness. Both are highly respected and 


Johnson: 
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effective teachers in their respective 
institutions. 

It is all the more remarkable when 
one considers that Professor Morgan, 
in order to complete so thorough a 
work, as he did on Justice Johnson, 
had to pore through dusty old court 
records and scattered library mate- 
rial, as well as old newspapers. Ex- 
amples of this sort are heartening to 
us all. 

LEsTER E. DENONN 
New York, New York 
The JouRNAL Abroad— 
Naturally, We’re Pleased 


® The continuation of the series of 
articles discussing the Fifth Amend- 
ment in the JouRNAL’s April issue 
revived memory of a pleasant, per- 
sonal observation. It is 
of the JouRNAL’s unheralded service 


illustrative 


in contributing towards improved 
overseas relations. 

Last summer I was privileged to 
attend The Hague Academy of Inter- 
national Law. The students’ lounge 
contained leading periodicals from 
the four corners of the world. But it 
was the Fifth Amendment 
in the June and July [1954] issues 
of the JoURNAL which were unequiv- 
ocally the most dog-eared. This re- 


articles 


sult of perpetual use surprisingly sur- 
passed even that of the chic sections 
of the French photo-reviews. Foreign 
students appear to possess a deep 
interest in, and a sound knowledge 
of, our constitutional guarantees. 

The overt presentation, in the 
same publication, of views support- 
ing converse sides of such a contro- 
versial and explosive problem had 
to be enlightening. Especially when 
we bear in mind that many foreign 
periodicals are subsidized by some 
political party or faction. May cop- 
ies of the JOURNAL continue to serve 
as dynamic, good-will ambassadors, 
not only of our Association, but of 
our country. 

Leo E. Lioyp 

Timonium, Maryland 


The Bricker Amendment and 
the Webster-Ashburton Treaty 


® I have been interested in your set- 
ting forth in opposing articles con- 
troversial subjects, but so far as I 





can recollect, no author discussi ig 


the so-called Bricker Amendment 
has called attention to the fact that 
if that Amendment had been in 


effect in 1842, it would have been 
impossible to negotiate the so-called 
Webster-Ashburton ‘Treaty. That 
settled boundaries _ of 
Maine and New Hampshire with 


treaty the 
Canada and was violently opposed 
by the states involved because it al- 
tered their boundaries without their 
consent, 

If the Bricker 
adopted, it is dificult to see how 
made 


Amendment _ is 


peace could be with other 
countries involving areas claimed by 
any state and adversely claimed in 
part by another country. 
Admitting either Hawaii or Alas- 
ka as a state might well give rise to 
such questions involving ownership 
newly 


of outlying islands, or of 


formed volcanic islands. 

I hope you can arrange for the 
publishing of a suitable article from 
that point of view. 

EpWARD THOMAS 
New York, New York 


The Lawyer 
and Capitalism 


# “The Lawyer and Capitalism” by 
William J. Palmer, Judge of the Su 
perior Court of Los Angeles, which 
appeared in the November and De. 
cember issues of the JOURNAL is, in 
my opinion, one of the finest dis- 
cussions of its kind that I have ever 
read, Although I have never had the 
honor of meeting Judge Palmer, | 
desire to use this means of congratu 
lating him and commending you for 
publishing his article. 

Each issue of the JOURNAL, upon 
its arrival at my office, is taken home 
for reading when I have the time to 
enjoy it. On Sunday I never do any 
“bread and butter’ reading, but use 
the day for cultural reading. Judge 
Palmer’s article pleased and interes- 
ested me very much. 

I was also happy to read in the 
January issue of the JOURNAL that 
copies of this article have been re 
printed by West Publishing Compa 
ny as a public service. It is a publi 
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service and thoroughly deserves the 
al preciation of the members of the 
American Bar Association. .. . 

Cyrit W. McClean 
Oakland, California 


Objects to 
Association’s Stand 


® As a member of the American Bar 
Association I wish to record my dis- 
agreement with the action taken by 
the House of Delegates last August 
in opposing the enactment of H.R. 
9922 (reintroduced this year as H.R. 
1601) and authorizing the President 
of the Association to appoint a Spe- 
cial Committee to effect such oppo- 
sition. 

It seems to me that the bill is a 
reasonable solution to a_ vexing 
problem, presently a point of acri- 
monious controversy between two 
honorable professions, law and cer- 
tified public accountancy. I am a 
member of both professions, having 
become a New York certified public 
accountant before I was admitted to 
the New York Bar. 

One purpose of the bill is to es- 
tablish control of federal tax prac- 
tice by Congress, rather than state 
courts. This has been objected to 
on the ground of “states’ rights”. 
The difhculty with state control, 
however, is that practitioners would 
be subject to different rules in the 
various states as to how far a non- 
lawyer may go in tax practice. This 
chaotic situation would ultimately 
force all but lawyers from this field. 
The best qualified 
would be the first to withdraw, not 
wishing to endanger their profes- 


accountants 


sional status with the threat of crim- 
inal prosecution for illegal practice 
of law. 

The argument in favor of control 
by state courts rests on the proposi- 
tion that because the tax is imposed 
by statute, advice or representation 
concerning a taxpayer's liability is 
the practice of law; and, therefore, 
should be controlled by state courts, 


in the same manner as such purely 
legal activities as drafting wills and 
or representing others in 
proceedings. This technical 
approach ignores history. It will be 


deeds, 
court 


hard to convince public opinion 
that certified accountants, 
who have given satisfactory service 
in tax matters for upwards of forty 
should have been al- 


public 


years, never 
lowed to engage in such activities 
in the first place. 

Complete adherence to “states’ 
rights” might create problems for 
lawyers as well as certified public ac- 
countants in federal tax practice. 
Logically, a member of the Bar of 
another state has no more right to 
practice law than an accountant. 
Such a limitation on tax practice by 
lawyers would create an intolerable 
situation for both the lawyers and 
the public. 

The real purpose of the bill is to 
ensure the right of any qualified per- 
son to engage in tax practice, wheth- 
er he is a lawyer or non-lawyer. The 
fear has been expressed that this ob- 
jective would open the door to men 
without legal knowledge or training, 
who are not subject to any canon of 
ethics. It seems to me, however, that 
this is a matter of establishing prop- 
er safeguards which can be accom- 
plished as well by the Treasury De- 
partment as by state courts. 

Many income tax cases involve 
only factual matters or questions of 
accounting. Most are settled with 
the revenue agent who is not a law- 
yer. Taxpayers have been 
tomed to retain certified public ac- 


accus- 


countants in such cases. Many ac- 
countants have outstanding compe 
tence in this field and possess unim- 
peachable integrity. They have been 
engaged in tax practice for many 
years. There has been no showing 
that the public has suffered from 
their ability to practice. I do not be- 
lieve it is in the public interest to 
exclude them merely because they 
are not lawyers. 


Views of Our Readers 


I recommend that the Association 
withdraw its opposition to the bill 
on condition that proper safeguards 
will be adopted by the Treasury De- 
partment. These might include an 
examination on legal and account- 
ing principles to establish the com- 
petence of candidates for federal tax 
practice, whether lawyers or non- 
lawyers. A similar rule, regulating 
practice in the Patent Office, has 
been in effect for many years. 

To conclude, I sincerely believe 
that the decision to oppose H.R. 
9922 was not in the best interests of 
our profession or the public. I hope 
that the action taken will be recon- 
sidered. 

VINCENT H. MALONEY 


New York, New York 


A Suggestion 
on the Fifth Amendment 


a | the 
Philadelphia Bar for over fifty years 


and I have never been attorney for 


have been a member of 


the defendant in a criminal case. 
But any point of law depending on 
the the United 


States attracts my interest. And law- 


Constitution of 


yers all over the country are talking 

about the evils of the Fifth Amend- 
ment, which provides as follows: 

No person... shall be compelled in 

any Criminal Case to be a witness 

against himself... . 

My suggestion would be for Con- 
gress to pass an act providing that if 
a District Attorney, federal or state, 
calls the defendant to the stand and 
asks him a question, the court shall 
order the hearing of the case to be 
postponed until the new panel of 
jurymen reach the court. 

It is an expensive matter to pre- 
any 
very 


trial and 


would be 


pare for a criminal 
District Attorney 
careful not to violate the act. 

The Act should also provide that 
if a defendant desires to testify, the 
court should allow it, subject only to 
the usual cross-examination. 


Joun Lewis Evans 
Philadelphia, Pennsylvania 
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Chief Justice Marshall: 


The Expounder of the Constitution 


by Earl Warren - The Chief Justice of the United States 


® In this issue in which we note the two hundredth anniversary of the birth of 
John Marshall, nothing could be more appropriate than an article from the man 
who now occupies Marshall’s chair. And no one is better qualified to speak for the 
legal profession of the United States in appraising the work of John Marshall 
than the distinguished fourteenth Chief Justice, Earl Warren. The Chief Justice’s 
remarks are taken from an address delivered last fall at ceremonies at the College 
of William and Mary, in Williamsburg, Virginia. 





* It is our pleasure today to honor 
great men of another day, men who 
have contributed much to our na- 
tional life and to the civilization of 
which it is a part. We speak of them, 
of course, in gratitude, but we have 
another reason, even more personal 
to present-day Americans and in 
keeping with the necessities of our 
time. We meet here to strengthen 
our own convictions concerning gov- 
ernment and law; to fortify our be- 
lief in a government of laws and not 
of men. We seek rededication to the 
cause of justice, between individuals, 
between citizens and their sovereign, 
and the the 
world. We reach for perfect justice, 


between nations of 
but we do not expect to grasp it, be- 
cause history both profane and di- 
vine teaches us that as long as time 
and human nature exist there will 
be issues to decide, causes to adjust. 
We learn from Holy Writ that even 
the angels quarrelled and that Satan 
and his angels were banished to dark- 
ness for their wrongs. We know that 
the path of justice in every time and 
place has been rough, tortuous and 
uphill. No nation has yet reached 


the summit. Exact justice has not 
been achieved. No mortal has em- 
bodied all its principles. We recog- 
nize, however, that civilizations of 
the past have advanced it; nations in 
all ages 
to it 


contributions 
either 
evolved or formulated or synthesized 
principles of justice in a way that 


have made 


and individuals have 


has challenged the admiration and 
emulation of people in many lands— 
people who are interested in that 
kind of government which is prem- 
ised upon freedom and the dignity 
of the individual. We honor those 
nations for their accomplishments 
and revere the memories of such in- 
dividuals for their contributions. 

As Americans, we are proud of out 
system of government and our stand- 
ards of justice, although we claim 
neither originality nor perfection for 
them. We, too, have had our great 
men who have made contributions 
to the sum total of human knowledge 
in the field of justice. We do not 
deify them. Like the sages of othe 
countries, they were people, subject 
to all the limitations of human be- 
ings. As a nation, we make no pre- 


tense except to a passion for justice 
based upon the dignity and rights 
of the individual. We stake every- 
thing we have on our belief that only 
through this kind of justice can there 
be order and contentment within na- 
tions and peace between the coun- 
tries of the world. We believe this 
kind of justice is the rightful heritage 
of every human being and that it is 
his right and duty to achieve it. 
For half centuries 
Americans, using the experience and 
wisdom of older 
we or 


three and a 
countries 
forebears came, 
have endeavored to develop in this 


from 
which our 
section of the world a system of gov- 
ernment and a body of law that will 
accord justice to everyone. We have 
made mistakes—many of them. Peo- 
ple have at times succeeded in using 
our system for selfish and even op- 
pressive ends. We have often been 
required to wipe some things from 
the slate and start again. At times 
we have been close to failure but we 
have never failed in our climb to- 
ward the pinnacle of true justice. 
And we are climbing today to meet 
the test of Thomas Jefferson that 
“The most sacred of the duties of a 
government is to do equal and im- 
partial justice to all its citizens.” 
We do not assume that justice is 
indigenous only to our soil or in our 
own people. Waves of passion, preju- 
dice and even hatreds have on oc- 
casions swept over us and almost en- 
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gulfed us, as they have the people of 
other lands. In our efforts to guard 
against these things, we have called 
upon the wisdom of the ages. We 
have accepted unblushingly the con- 
tribution of those intellects of other 
nations and ages who, in accordance 
with the circumstances under which 
they lived, have placed foundation 
stones in the temple of justice. 
Our own symbol of justice, the 
home of the Supreme Court of the 
United States, honors great nations 
of law givers. It is of Grecian ar- 
chitecture of the Corinthian order 
so loved by the Romans and used 
by them in a countless number of 
their public buildings. In the court- 
room itself, we give public recogni- 
tion to the law givers of all ages. On 
the frieze of one wall are the figures 
of ancients who made their contri- 
bution before the birth of Christ: 
Menes, Hammurabi, Moses, Solo- 
mon, Lycurgus, Solon, Draco, Con- 
fucius and Octavian; and on the op- 
posite wall the figures of those who 
came after Him: Justinian, Moham- 
med, Charlemagne, King John, St. 
Louis, Grotius, Blackstone, Marshall 
and Napoleon. The most significant 
to us, of course, are the figures of 
those who expounded the two sys- 
tems that are the most alike of any 
because premised on the affinity of 
lineage, language, concept and emu- 
lation, the British and American. 
They stand side by side, William 
Blackstone John = Marshall. 
These men were contemporaries al- 


and 


though not known personally to each 
other. The one had not been out of 
England; the other lived almost his 
entire life within a few miles of his 
beloved Virginia. 

While Blackstone was writing his 
Commentaries on the Laws of Eng- 
land, Marshall was studying the great 
events of history upon which the 
rights of Englishmen were predicated 
in order to establish here a compar- 
able system of justice. At chat time, 
he and his compatriots were con- 
cerned not so much with a better 
system of justice than the English 
system as they were with having the 
same rights as Englishmen. A few 


years later he fought with Washing- 
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ton at Monmouth, Brandywine and 
Valley Forge to establish here a na- 
tion for that purpose. Blackstone ex- 
pounded the law of England as it 
had developed by tradition, charter, 
statutes and judicial interpretation 
for a thousand years. Marshall ex- 
pounded our Constitution, a docu- 
ment of 5,000 words, only a dozen 
years old, but which had been de- 
signed to establish for all times a 
more perfect Union of States that 
had but recently achieved their in- 
dependence. That Constitution was 
an experiment in the science of gov- 
ernment. Many people believed it 
to be a dangerous experiment. Many 
feared it and believed it would be- 
come another instrument of oppres- 
sion. It was approved by the states 
only by the narrowest of margins. 
No one was certain if or how it 
would stand the test of time. One of 
the signers of the Constitution said, 
“Constitutions are not the same on 
paper as in real life.” It fell to the 
lot of John Marshall to translate 
our Constitution from paper into 
real life, to enable it to meet the 
problems of a new, poor, war-tired 
and divided country. To say that it 
took wisdom, foresight, patience and 
courage to do this task is trite. But 
it is none the less true, and he did it 
for thirty-four years during the most 
formative and politically turbulent 
period of our national history, leav- 
ing at his death a greater imprint 
on our legal institutions than any 
American to this day has ever made. 
We honor him today at the begin- 
ning of the 200th year since his birth 
in testimony of the lasting and uni- 
versal veneration in which his work 
is held. 

It is appropriate that this recogni- 
tion should be given him in his be- 
loved Virginia where he lived all his 
life and in whose service he offered 
his life for the new nation he en- 
visioned, in whose legislature he la- 
bored for the Constitutional Con- 
vention, where he worked for ratifi- 
cation of the Constitution, and 
which state he represented in the 
Congress. It is also fitting that this 
ceremony should be held at beautiful 
and historic College of William and 


Mary where he received his only fo: 
mal education under the benign tute- 
lage of George Wythe, then occupy- 
ing the first chair of law in this coun- 
try. John Marshall was not an ortho- 
dox student. Born in the wilderness, 
he learned from his parents and from 
an occasional tutor, but largely from 
the life of his time and from the 
great men of Virginia in the causes 
for which men struggled in those 
days. What men he encountered in 
his native state!—Washington, Jeffer- 
son, Madison, Patrick Henry, Mason, 
Monroe and a host of others immor- 
tal in United States history. Whether 
these men agreed in politics or not, 
they all had great minds, were pas- 
sionately devoted to their own po- 
litical philosophy and each sharp- 
ened the minds of the others either 
through friendly intercourse or po- 
litical contention. Marshall was the 
beneficiary of these associations as 
much as any American of those days, 
whether it stemmed from the ador- 
ation he had for his beloved chief, 
George Washington, or from his al- 
most lifelong political strife with his 
kinsman, Thomas Jefferson. 

We are most fortunate that we 
can have with us on this occasion 
Dr. Goodhart, Master of University 
College, Oxford, where English law 
was first taught and where Sir Wil- 
liam Blackstone taught and wrote 
his Commentaries. And how greatly 
we are honored by having with us 
on this occasion the Lord Chief Jus- 
tice of England whose historic posi- 
tion makes him the guardian of the 
rights of all Englishmen as those 
rights have come down to them from 
Magna Charta, the Petition of Right, 
the Bill of Rights and the Acts of 
Parliament. It gives us a sense of 
comradeship in a very troubled 
world. 

John Marshall has rightly been 
called the “expounder of the Con- 
stitution.” It was new to the point 
of being without precedent when 
he became Chief Justice on January 
6, 1801. The nation was poor as a 
result of years of warfare. Means o! 
the 
were sadly lacking; there was no na 
tional economy; our standing among 
the nations of the world was deplor 
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or- able; the states were divided in inter- 


ite- ests and politics; men held passion- 
Py: ate views concerning the relation- 
un- ships between the three branches of 
ho- government and between the federal 
rss, and state governments. The leaders 
om were men of powerful intellect and 
om passionate convictions. There were 
the those who would center most power 
Ses in the Federal Government. There 
‘ose were those who would leave practi- 
in cally all power in the states. It was 
fer- Marshall’s mission in life to pursue 
on, a course somewhere between those 
10I- two extreme positions through the 
her construction of the new Constitution 
not, in a myriad of cases that arose during 
pas- his thirty-four years as Chief Justice. 
po- He had spent a horrible winter at 
arp- Valley Forge with Washington, and 
thet the weakness of the Government un- 
po- der the Articles of Confederation 
the had seared his soul. He believed in 
= a strong, central government—feder- 
ro al supremacy in all matters within 
dor- 


the domain of the Federal Govern- 
rief, ment. He believed the Constitution 


s al- should be construed liberally to ac- 
\ his complish that end, and he confirmed 
the power of Congress to do so in 
we these historic words: 
sion at : 
. Let the end be legitimate, let it be 
rsity within the scope of the Constitution, 
law and all means which are appropriate, 
Wil- which are plainly adapted to that end, 
rote which are not prohibited but consist 
cathe with the letter and spirit of the Con- 
' stitution, are constitutional. 
1 us 2 F 
He believed that if we were to re- 
us- ; . 
a main a nation we must have a na- 
posi- ; 
F the tional economy, and that any strong 
sam economy must be based upon the 
‘hose 
scrupulous performance of contracts, 
from ‘ 
cht and the orderly regulation by the 
tothe. ) 
ae central government of commerce 
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tions. He realized that if we were to 
command the respect of the world, 
we must meticulously fulfill our in- 
ternational obligations and honor 
the treaties we make. All of these 
desired results he achieved through 
decision after decision until they be- 
came embedded in our law. 

But perhaps the greatest contri- 
bution he made to our system of 
jurisprudence was the establishment 
of an independent judiciary through 
the principle of judicial review. In 
a case instituted the first year of his 
incumbency, he rooted this funda- 
mental principle in American con- 
stitutional law as our original con- 
tribution to the science of law. 

This and many other of his deci- 
sions aroused a storm of protest as 
being beyond the words and intent 
of the Constitution, but for thirty- 
four years in accordance with his 
belief, stone by stone, he built the 
foundation of our constitutional 
structure, and he constructed it suf- 
ficiently strong to support everything 
we have since built upon it. In those 
thirty-four years of his incumbency, 
he wrote 519 of the 1,106 opinions 
handed down by his Court. 

He did not go with the tide of 
public opinion or the course of pol- 
itics. Often his opinions were con- 
trary to both, but he continued to 
build, patiently, logically, coura- 
geously. His sense of duty is epito- 
mized at the time of the trial of 
Aaron Burr, which he conducted 
fearlessly in spite of the intense feel- 
ing of the public and the national 
administration against the defend- 
ant. In the conduct of that case, as a 
Circuit Justice, he said: 

That this court dares not usurp 


came to our assistance upon a few 
hours notice. In the Foundation, 
John Cooper, as did Miss Beatrice 
Miers, also came back at great per- 
sonal sacrifice. All have contributed 
to a smoothly running and efficient 
headquarters! You and I will long 
remain debtors to all the fine people 
at Headquarters! 


Chief Justice Marshall 





power is most true. That this court 

dare not shrink from its duty is not 

less true. No man is desirous of be- 

coming the peculiar subject of calum- 

ny. No man, might he let the bitter 

cup pass from him without self re- 

proach, would drain it to the bottom. 
And he did his duty in that case, un- 
popular though it was. 

He lived with this conviction 
throughout his long career. When 
his work was done and he passed 
away in Philadelphia on July 6, 
1835, in the eightieth year of his life 
and the thirty-fifth of his Chief Jus- 
ticeship, he was acclaimed by friend 
and foe alike as a man of virtue and 
great accomplishment. 

His long-time friend and illustri- 
ous associate, Joseph Story, said of 
him: 

Chief Justice Marshall was the 
growth of a century. Providence grants 
such men to the human family only on 
great occasions to accomplish its own 
great end. Such men are found only 
when our need is the greatest. His 
proudest epitaph may be written in a 
line—“Here lies the expounder of the 
Constitution.” 

The people of Philadelphia ac- 
corded him a hero’s farewell, and 
as his body was borne along the 
streets to the dock for transmittal to 
his beloved Virginia, the Liberty Bell 
tolled from the belfry of Independ- 
ence Hall. Then a strange thing hap- 
pened. A great cleft appeared in the 
side of the bell, and, like Marshall’s 
voice, it too became still forever. It 
was taken down and placed in the 
Hall. It remains there today for all 
to see—the symbol of our liberty— 
while the memory of John Marshall 
abides with all of us as that of “The 
great Chief Justice”, and “The Ex- 
pounder of our Constitution”. 





I confidently turn the mantle of 
President over to the most capable 
hands of your new President, 
E. Smythe Gambrell, and I know he 
will receive and justly warrant your 
confidence and support. 


Adios! 
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Legal Specialists: 


Specialized Legal Service 







by Henry S. Drinker - of the Pennsylvania Bar (Philadelphia) 


= The problem of recognized legal specialties is no longer an academic one. This 
is an age of specialization, and many lawyers have urged the legal profession to 
follow the example of the medical fraternity and set up recognized categories of 
law specialists. The Association has a Special Committee that is studying the 
problem. Mr. Drinker has had many years’ experience in considering questions of 
legal ethics and related problems, as Chairman of the Association’s Committee on 
Professional Ethics and Grievances from 1944 to 1953. This article, however, 
does not purport to express or reflect the views of the present Committee. 





;, 
" In this age of specialization it is 
but natural that the legal profession 
should turn its attention to the train- 
ing and qualification of legal special- 
ists and should examine the recent 
experience of the medical profession 
in this connection.! 

Law, however, is much less highly 
specialized than medicine. There are 
two kinds of medical specialists. 
There is first the doctor who treats 
his patients directly, but confines his 
practice to a special branch which 
the average doctor does not practice. 
Such are the dentists, oculists and 
the nose and throat specialists, analo- 
gous to whom are the patent law- 
yers and the proctors in admiralty. 
Verging on this class are the obstetri- 
cian, the gynecologist, the neurolo- 
gist, the paediatrist and dermatolo- 
gist, who confine their practice to a 
special branch which, however, is 
practiced to a certain extent by most 
physicians. Analogous to them are 
the lawyers who specialize in negli- 
gence cases and problems involving 
taxation. 
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There is also a large class of physi- 
cians who specialize in a distinct 
branch and whose practice is sub- 
stantially confined to consultation 
with other doctors. Such are the spe- 
cialists in diseases of the heart and 
of the brain, to whom there is no 
reasonably analogous class in the 
law. 

Obviously it is dangerous to the 
public and also to the reputation of 
the medical profession to permit any 
doctor to hold himself out as a spe- 
cialist in any branch of medicine un- 
less his study, training and experi- 
ence are such as to qualify him there- 
in. Also, it is most helpful that there 
be available to every doctor a reliable 
means to find a competent colleague 
in any special branch of medicine 
in which he does not consider him- 
self qualified to assume full respon- 
sibility. Accordingly, as long ago as 
1917, the medical profession organ- 
ized and made effective a system by 
which a doctor, by taking a pre- 
scribed course and by passing a test 
supervised by a committee of special- 
ists may be qualified to hold himself 


out as an approved specialist therein, 
may display his certificate of quali- 
fication in his office and may be reg- 
istered in a list of those so approved 
which is open to inspection by any- 
one looking for such a specialist, 
whether doctor or patient. 

This arrangement was apparently 
to the advantage of the public, the 
profession, the registrants and those 
wishing to consult them.? In view of 
this, during recent years there has 
been a strong movement to organize 
through the American Bar Associa- 
tion a similar system to qualify legal 
specialists. In 1953 President Storey 
appointed a Committee on Continu- 
ing and Specialized Legal Education, 
charged with the duty of making rec- 
ommendations concerning the policy 
of the Association relative to special- 
ization in the legal profession. Its 
work was continued by the Commit: 
tee on Specialization and Specialized 
Legal Education, appointed by Pres- 
ident Jameson shortly after the 1953 
Annual Meeting. In March, 1954, 
this committee made a comprehen- 
sive report to the House of Delegates, 
including a recommendation for the 
organization and incorporation of a 
permanent committee or board, with 








1. See Charles W. Joiner, Specialization i* 
the Law? The Medical Profession Shows the 
Way, 39 A.B.A.J. 539 (July, 1953). 

2. Particularly in the beginning when it put 
a stop to the current practice of taking 4 six 
weeks’ course abroad and returning to pose 
as a specialist in cancer and what not. There 
seems to be a good deal of question od 
whether it has persisted with equal benefi 
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an adequate staff and funds and 
charged with the duty of defining in 
what fields of legal practice speciali- 
ation should be recognized and spe- 
alty groups approved, and of estab- 
lishing standards of education, prac- 
tie and proficiency necessary to 
qualify those admitted to member- 
hip in such groups. The recom- 
mendation was that qualification in 
any such group should permit the 
member to circwlate, among lawyers 
only, a brief and dignified notice 
that he is a member of such specialty 
group, and to offer such specialized 
legal service to other members of the 
Bar, but not to advertise this to the 
public. It was not proposed, appar- 
ently, to qualify activities in which 
the ordinary lawyer is engaged, but 
only practices which involve a knowl- 
edge of a special substantive branch 
of the law. 

The House of Delegates took no 
detailed action on this report but re- 
ferred it to the Board of Governors 
for implementation. The Board ac- 
cordingly appointed a Special Com- 
mittee of three to implement the rec- 
ommendations, whose report was 
printed in the advance program for 
the Annual Meeting of 1954. This 
report recommended that a council 





of nine be created with “exclusive 
authority to create, approve, and es- 
tablish fields for specialized practice 
of the law and to create, approve, 
establish, supervise and regulate or- 
ganizations of specialists within such 
fields”. In view, however, of commu- 
nications received by the Board of 
Governors between such printing 
and the meeting, the recommenda- 
tions in the report were withheld 
and in October the Board held hear- 
ings at which a number of individu- 
ils and associations appeared to 
testify, 

While the recommendations of 
these committees are of course im- 
Portant and well worth following up, 
they have unfortunately resulted in 
the indefinite postponement of an 
amendment to Canon 46 recom- 
mended by the Committee on Pro- 
fessional Ethics, and which, when 
Properly understood, would in no 
Way interfere with any program 


which may be adopted for specializa- 


tion and specialized legal education. 
My primary purpose in writing the 
present article is to clear up the mis- 
understanding of the Ethics Commit- 
tee’s proposal which led to its rejec- 
tion by the House of Delegates. 


II. 


Canon 27, since its adoption in 
1908 as one of the thirty-two original 
Canons, has forbidden advertising 
and solicitation by lawyers except as 
expressly permitted. The two princi- 
pal exceptions (other than cases 
“warranted by personal relations’’) 
are advertising by bar associations 
and law lists. In addition to these 
there is Canon 46, adopted in its 
present form in 1933 and providing 
as follows: 

46. Notice of Specialized Legal Service. 

Where a lawyer is engaged in ren- 

dering a specialized legal service di- 
rectly and only to other lawyers, a 
brief, dignified notice of that fact, 
couched in language indicating that 
it is addressed to lawyers, inserted in 
legal periodicals and like publications, 
when it will afford convenient and 
beneficial information to lawyers de- 
siring to obtain such service, is not 
improper. 

The “specialized legal service” 
contemplated by this Canon would 
include not only that in connection 
with a recognized specialty but also 
service in preparing memoranda of 
law, writing briefs and preparing, 
cases for trial, which require no spe- 
cial legal education or training be- 
yond that received by the average 
lawyer, and in which it would clearly 
not be feasible to qualify specialists. 

However, the requirement in the 
present Canon, 46 that the applicant 
must be one who renders the speci- 
fied service “directly and only to 
other lawyers” effectively deters any 
lawyers from taking advantage of it, 
since, as a practical matter, there is 
no lawyer who either does not rep- 
resent clients directly or hope to do 


so, and hence is unwilling to make. 


the necéssary representation to the 
contrary in the prescribed notice. As 
a matter of fact, during my thirteen 
years on the Ethics Committee, Can- 
on 46 was regarded by us all as 
wholly ineffectual. Recognizing this 





Henry S. Drinker, of Philadelphia, 
Chairman of the Association’s Commit- 
tee of Professional Ethics and Griev- 
ances for ten years ending in 1953, has 
been appointed by President Wright to 
complete the term of Wilber M. Bruck- 
er, who has served as Chairman of the 
Committee for the past two years. Mr. 
Brucker resigned as Chairman when he 
was appointed Secretary of the Army 
by President Eisenhower. Mr. Drinker 
is the author of the monumental Legal 
Ethics, published in 1953, 





and also: what the Canon was ob- 
viously intended to provide, the New 
York State Bar Association and also 
the New York City and County Asso- 
ciations issued a series of question- 
naires, the answers to which are sum- 
marized in the June, 1947, issue of 
the New York State Bar Association 
Bulletin (Vol. 19, No. 3 at page 152). 
By such answers, as stated by Chair- 
man Wherry “‘it will be seen that the 
Bar generally construes the Canons 
so as to make them practical and 
applicable to modern conditions.” 
Accordingly, all three New York 
Ethics Committees took it on them- 
selves, by “judicial legislation” to ig- 
nore the provision as to serving only 
other lawyers and to treat Canon 46 
as permitting all lawyers to make 
announcements to other lawyers, 
“both known and unknown”, both 
by advertisement in a legal journal 
and by mailed notices, of their readi- 
ness to serve lawyers “in a particular 
branch of the law, whether or not it 
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be a recognized specialty”. The Chi- 
cago and California associations have 
made similar provision by amend- 
ments to their Canons. 

This situation has resulted in the 
practical impossibility of the enforce- 
ment by the American Bar Associa- 
tion Committee of Canon 46 as ap- 
plied to notices to other lawyers of 
“specialized legal services”, whether 
in New York, Chicago, California, 
or elsewhere. It is entirely futile for 
any Ethics Committee to attempt the 
enforcement of any Canon which 
does not have the wholehearted sup- 
port of the Bar. 

There is nothing inherently un- 
ethical or harmful to the public or to 
the profession in a lawyer’s making 
known to other lawyers, in a digni- 
fied announcement, his readiness to 
serve them in a designated field. No 
lawyer would ever employ another 
so to assist him merely because of 
an implied representation of compe- 
tence inherent in such an announce- 
ment, or, for that matter, merely be- 
cause he had been qualified as a spe- 
cialist. He would in any event do so 
only after personal investigation 
from other lawyers who have seen 
what he can do. For seventeen years 
Canon 27 has contained a provision 
permitting any lawyer to state in a 
law list “branches of the profession 
practiced” which may or may not be 
branches recognized as “specialties”. 





It is most useful for lawyers to know 
where they can obtain assistance 
from other lawyers, both non-expert 
and expert, and it is particularly fit- 
ting and desirable that young law- 
yers, eager to get started at the bar, 
should be helped to make their serv- 
ices readily available to those who 
need them. 

Accordingly, the American Bar As- 
sociation Ethics Committee asked the 
House of Delegates, at the 1953 meet- 
ing, to get in step with the Bar by 
amending the title and the text of 
Canon 46. The recommendation of 
the Ethics Committee was that it 
read substantially as follows: 


46. Notice to Local Lawyers. 

A lawyer available to act as an as- 
sociate of other lawyers in a particu- 
lar branch of the law or legal service, 
may send to local lawyers only and 
publish in his local legal journal, a 
brief and dignified announcement of 
his availability to serve other lawyers 
in connection therewith. The an- 
nouncement should be in a form 
which does not constitute a statement 
or representation of special experi- 
ence or expertness. 


The House refused to make such 
an amendment, on the representa- 
tion by the Committee on Speciatiza- 
tion that to amend Canon 46 would 
remove all restraint on the an- 
nouncement of specialties and “open 
the gates for legal advertising”. Ob- 
viously the proposed amendment 
would do no such thing, but would 


leave the Specialization Committe 
entirely free to make such furthe 
provision for specialization as, after 
thorough investigation, it deems de. 
sirable. In fact, the proposed amend. 
ment expressly disclaims the repre. 
sentation of any special qualification 
on the part of the applicant. Logi. 
cally, any future amendment provid. 
ing for specialization would be to 
Canon 45 entitled “Specialists”, 

The difficulty with the present sit. 
uation is that it is certainly going to 
take considerable time for the Spe. 
cialization Committee (if it be con. 
tinued at the 1955 Annual Meeting) 
to come up with a satisfactory pro- 
gram of educating and qualifying 
lawyers as specialists accredited by 
the American Bar Association. No 
one is proposing to open the door 
to advertising for clients, or for law- 
yers, young or old, to extol their 
ability or proficiency, even to other 
lawyers. All they may ask under the 
amendment is that the lawyer em- 
ploy them at will and give them the 
opportunity to show him what they 
can do. 

Why should not the Ethics Com- 
mittee’s proposed amendment to 
Canon 46—which does not concern 
specialization—be adopted and ¢t- 
fective while the research of the Spe 
cialization Committee is progressing? 





3. See N. Y. City Committee Decision No. 
963; N. Y. County No. 375. 


® Whitney R. Harris, who resigned effective July 1 as Executive Director 
of the American Bar Association, has accepted appointment as solicitor for 
Texas for the Southwestern Bell Telephone Co. This was announced in 
Dallas on July 7 by Ed Gossett, general attorney for the company’s Texas 


area. 


It was announced that Mr. Harris will assist Mr. Gossett in directing the 
company’s legal affairs in the State of Texas. The appointment is effective 
September 1. Mr. Harris and his wife will make their home in Dallas. 

Mr. Harris was a member of the administrative law faculty at Southern 
Methodist University in Dallas from 1948 to 1954. He also was chairman 
of the Texas Administrative Law Committee and participated in drafting 
the proposed Texas Administrative Procedures Act. More recently, he served 
as staff director for the legal services and procedure task force of the Hoover 


Commission. 
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Personal Injury Law: 


Law Schools Need To Give a Shot of-Medicine 


by Ben F. Small + Professor of Law at Indiana University 


= Seven out of ten personal injury cases, Professor Small writes, turn on medical 
considerations rather than legal. And yet the great majority of our law schools fur- 
nish no preparation at all for the fledgling lawyer in legal medicine. Strangely 
enough, the medical schools seem to be more aware of the interrelationship 
of law and medicine. Professor Small writes of what one law school is doing 


about this situation. 





I. A Dilemma 


"Law schools may need -many 
things, but most of all now, they 
need a quick shot in the proper 
musculatures of the curriculum—a 
shot of medicine. 

The American species of man has 
finally cultured himself into a won- 
derfully mechanical being, but, like 
a good many oil or gas converted 
furnaces of ancient origin, the con- 
verted product often fails its de- 
mands and things go wrong. So, 
every year, about nine million of 
these converted human units fall 
Victim to some serious and disabling 
injury! Being the litigious creatures 
they are, they tend to sue. The result 
~an obvious one—is a tremendous 
increase in the volume of personal 
injury litigation. In that litigation, 
M tort, in wrongful death and in 
workmen’s compensation, it seems 
fiir to estimate that seven out of 
‘very ten contests turn, not upon 
doctrines of law, but upon medical 
tvidence as to what the particular 
harm is and what caused it to come 
about.2 


What have the law schools done 





about preparing their product for 
all this? As to the law, they have 
done a pretty good job. All the old 
jargons of tort continue to be la- 
bored and the rules of evidence and 
of procedure and appeals are stressed 
in exquisite refinement. They always 
have been; it is traditional. And yet, 
the law schools overlook, almost to 
unanimity, the one homely fact— 
seven out of every ten litigated per- 
sonal injury cases turn on medi- 
cal considerations rather than legal. 
And medical evidence is the one 
field about which the young law 
graduate knows nothing, and his 
professors know about as much. 


II. Practicing Lawyers Are 
Fighting Their Way Out 

The young practitioner soon appre- 
ciates his shortcomings. Being out- 
maneuvered on his medical feet in 


his first personal injury case (as was 
this author in a complicated case of 
claimed traumatic aggravation of a 
pre-existing spina bifida condition) 
usually affords sufficient notice. If 
not, a few more such brushes will. 
As the volume of personal injury 
litigation has increased over the past 
several years, the need for medico- 
legal know-how has been pressed 
home to most practicing lawyers. 
They have bought more medical 
books than ever before, and the 
newer law books on trial practice 
have been including more medical 
lore than ever before.’ At the same 
time, legal institutes have been veer- 
ing away from the once-popular sub- 
jects of taxation, corporate struc- 
tures, procedure and the like, toward 
legal medicine. In just the past five 
years, the medico-legal variety of in- 
stitute has grown to the point of out- 
drawing, in attendance, any other 
kind of practitioner training course. 
Ranging from relatively long estab- 
lished post-graduate training organ- 
izations like the Practising Law In- 
stitute in New York,* down to local 
city and county bar groups, these 





1. Statistics of the National Safety Council, 
reported in 10 NACCA L.J. 18, note 3 (1952). 
Industrial injuries alone are said to occur at 
the rate one every sixteen seconds. See Richter 
and Forer, Federal Employers’ Liability Act— 
a Real Compensatory Law for Railroad Work- 
ers, 36 Cornett L. Q. 203 (1951). 

2. This is the estimate used by Dr. Hubert 
Winston Smith in several of his Law-Science 
Institute programs. He reports that even as 
early as the turn of the century, in 1909, 





one Massachusetts county court’s experience 
showed 60 per cent of the cases involving 
expert testimony. See Smith, Scientific Proof 
and Legal-Medical Relations, 10 Untv. or Cut. 
L. Rev. 243, 245 (1943). 

3. See for example, Belli, Mopern Trrats 
(1954); Goldstein and Shabat, Mepicat Tria, 
TECHNIQUE (1942). 

4. See the Institute’s Transcript of Saturday 
Forum on Medical Proof in Back Injuries, 
Conducted March 7, 1953 (1954). 
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institutes have had an_ unprece- 
dented appeal among lawyers. They 
have become so popular that insti- 
tute sponsors often get in each 
other’s way on the calendar. During 
one week, or more precisely, during 
one half week, in December of 1953, 
four big national and area institutes 
were in operation at the same time, 
competing both as to time, and as 
to lecturers.® 

There is no accurate way to deter- 
mine the number of lawyers bene- 
fited by these institutes or the degree 
of that benefit. Some last only part 
of a day, others a day, others two 
days, or-even three. Others may run 
a week or longer. Dr. Hubert Win- 
ston Smith, that accomplished phe- 
nomenon of expert lawyer and ex- 
pert doctor combined,® has to date 
taken his University of Texas law- 
science program to more than 2,000 
practicing lawyers through eighteen 
institutes held in various metropoli- 
tan centers across the country.? The 
National Association of Claimants’ 
Compensation Attorneys (NACCA), 
now in its ninth year, has also served, 
through its national, state and coun- 
ty meetings and its seven-year old 
Journal to bring medicine to count- 
less numbers of lawyers, who, sur- 
prisingly enough, are not all claim- 
ants’ men. * 

The practicing lawyers then, are 
fighting themselves clear of their 
handicap and making striking gains 
too. But what of the law schools, 
the law schools that helped bring 
on the handicap in the first place? 


Ill. The Law Schools’ 
Obligation 

It must be conceded that a few law 
schools have been quite mindful of 
their obligation. Tulane University 
was perhaps the first to act on it. 
The University of Texas now prob- 
ably leads all the others in the 
degree and excellence of its atten- 
tion to the need. Yet, most of the 
country’s law schools are content to 
do no more than join now and then 
with some other initiating organiza- 
tion in the sponsorship of an insti- 
tute for practicing lawyers. They 
may furnish the physical facilities 
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for such a meeting, may supply an 
occasional guest lecturer from the 
faculty and may occasionally turn 
over an issue of their law review for 
a medico-legal symposium. However, 
few indeed are the schools that have 
done anything to prepare their own 
students for matters medico-legal. 
This neglect is a curious one, partic- 
ularly in view of the fact that from 
the other end, the better medical 
schools have for years felt it neces- 
sary to give their students instruction 
in certain areas of the law. Why then, 
have the law schools not widened 
their instruction to include a shot 
of medicine? 

The reasons given are usually 
three: (1) no sufficient need; (2) it 
would require expansion of an al- 
ready bursting curriculum; and (3) 
it would cost too much money. None 
of the reasons is valid. 

First, as to need, the bare fact 
that more than half the litigation 
turns on medical rather than legal 
pivots should be proof enough. If 
more is needed, let it be gathered 
from the thousands of practicing 
lawyers who have found it necessary 
to sacrifice time and money in self- 
obtained training after they have 
graduated from law school. 

The second and third excuses re- 
quire more examination. True, a 
full-scale program of formalized 
medico-legal instruction would im- 
pose serious burdens on beth the 
curriculum and the budget. Law 
school curricula are already stretcl:ed 
beyond their seams. Through the 
years, new courses have been wedged 
in with the old until the traditional 
framework of the three-year course 
of study has been distended to the 
breaking point. Others might be de- 
sirable, but as one dean laments, it 
would take a ten-year curriculum to 


accommodate all demands.‘ Adding 
a comprehensive medico-legal pro- 
gram would only compound the dif. 
ficulties. It would be expensive too, 


How It Can Be Met 


Many believe that the additional 
curricular and budgetary burdens. 
heavy though they may be, are essen. 
tial to a complete legal education, 
that the need for a complete medico- 
legal program of instruction is great 
enough to warrant whatever disloca. 
tions might have to be made. More 
realistically, however, if that cannot 
be the case, there are a number of 
next bests, which, despite shortcom- 
ings, can afford law students some 
acquaintance with the basic medical 
problems. Next best is used advised. 
ly; certainly there is no_next-best 
to a thorough understanding of the 
pathology of injury and disease. 
However, there are certain 
starting points. 

The prospective lawyer should 
certainly have a smattering of infor- 
mation on cell, tissue and organ 
function. He should know something 
of the body’s nine systems and their 
general workings. He can then un- 
derstand, for example, how it may 
be possible that John Doe’s untimely 
death from pulmonary embolism 
really originated with the broken 
ankle he suffered some time earlier. 
He can deal understandingly with 
a multi-link causal chain like that 
unraveled in Magna Copper Co. v. 
Naglick:® (1) X, suffering from pre- 
existing spinal tuberculosis, was 
working with a pneumatic drill; (2) 
the drill broke; (3) X fell and sus- 
tained bruises; (4) these injuries 
agitated his existing spinal condi- 
tion; (5) the agitation necessitated 
his having a spinal fusion operation; 
(6) the operation caused him to be 


basic 





5. On December 10 and 11, the Texas Law- 
Science Institute, in co-operation with the 
State Bar of Michigan, put on the elaborate 
Detroit Medicolegal Institute. On December 9, 
10 and 11, the Southwestern Legal Foundation, 
in co-operation with Southern Methodist Uni- 
versity, staged its Institute on Personal Injury 
Litigation in the new Legal Center in Dallas. 
On the twelfth, Rutgers University, in co- 
operation with the New York University Post- 
Graduate Medical School, the New Jersey State 
Department of Labor, the New Jersey State 
Bar Association, the Medical Society of New 
Jersey and nine other legal, medical and labor 
groups, held its attractive Medical-Legal In- 


stitute at the Academy of Medicine of Northern 
New Jersey in Newark. On the eleventh and 
twelfth, the Mississippi Law Institute and the 
University of Mississippi joined to put on 4 
similar program in Jackson. 

6. With both law and medical degrees from 
Harvard and practice experience in both fields 

7. A sample program might be that of the 
Houston Short Course in February, 1953. The 
program alone runs to sixty pages and em- 
braces seventy-six hours of instruction, 113 
lectures, forty-five panels and 225 presenta- 
tions. 

8. See Prosser, The Ten-Year Curriculum, 
6 Jour. Lecat Ep. 149 (1953). 

9. 60 Ariz. 43, 131 P. 2d 357 (1942). 
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confined in a post-operative cast; 
(7) the cast impaired his respiration; 
(8) impaired respiration brought on 
a pulmonary infection; (9) the in- 
fection caused a phlebitis in the pul- 
monary vein; (10) a thrombus de- 
veloped there; (11) it broke from 
its moorings and was carried to the 
heart as an embolus; (12) coronary 
embolism; and (13) death. 

The prospective lawyer should 
have some specific acquaintance 
with trouble zones of the body— 
the lumbar spine for example. He 
needn't be able to click off the half 
a hundred or so possible causes for 
ow back pain, but he should know 

something of the ruptured interver- 

tebral disk syndrome, still relatively 
new to medical men. He should 
know & little about the degenerative 
changes to which the disk is subject, 
how the nucleus pulposus, or con- 
tents of the disk sac may extrude 
through its retaining structures into 
the spinal canal to “ompress and 
squeeze nerve roots there. Then he 
will not so readily dismiss such a pos- 
sible catastrophe as just another case 
of lumbago, the diagnosis of older 
doctors and popular magazine writ- 
ers.!° He should know enough of the 
symptoms to recognize for himself 
the disk possibility, and he should be 
aware of the advantages and the 
risks incident to myelographic diag- 
nosis"! Finally, he should know 
something of the still-debated meth- 
ods of herniated disk treatment. 
Beyond the general smatterings as 
to body function and disfunction 
and the familiarity with injury trou- 
ble areas, the lawyer should be 
apprised of a few of the newer 
specialized diagnostic procedures. 

He should know, for example, some- 

thing that many older medical prac- 

titioners do not yet know—that quite 

a variety of brain disturbances may 

be subject to some fair degree of 

definition and measurement through 
use of the big new eight-channel 
electroencephalograph, or EEG, as 
the brain wave recorder may be 
called by the M.D.’s. He should 

know where such a machine and a 

competent reader can be found. 
The prospective lawyer ought to 


acquire an insight into the thinking 
habits of the medical men and under- 
stand how the medical expert wit- 
ness, in evaluating reasons for a 
plaintiff's present condition, may 
tend to assign prime causative role 
to whatever natural pathological 
forces may be present.!* In the case 
of a ruptured artery, for example, 
the young lawyer should know that 
medical witnesses may find their 
cause in the pre-existing pathology 
of an already weakened, ready-to- 
rupture lesion in the arterial wall, 
assigning no great significance to the 
actual “triggering” effect of a blow or 
a strain or exertion incident to lift- 
ing, pushing or so “normal” a reac- 
tion as vomiting in post-traumatic 
shock. If it should be an alleged 
traumatic arthritis, the prospective 
lawyer should know that the almost 
normal pre-injury “spurring” and 
“lipping” arthritic processes so com- 
mon to aging people may look more 
significant causally to the doctor than 
the “normal” aggravation following 
injury. 

The lawyer should know too, that 
the doctor’s penchant for “normal” 
pathological sequences carries him 
to the same “normal” end in many 
cases of death after surgery or pene- 
trating injuries. Post-operative shock, 
pneumonia, embolism—any one of 
them may be perfectly “normal” to 
the doctor in a particular case, just 
the natural steps which nature rather 
than man induces. Such fundamen- 
tal informations and understandings 
are essential to either side of a per- 
sonal injury case. 

Difficult though it may sound, all 
this and much more can be imparted 
to prospective lawyers with the mini- 
mal resources available to any law 
school. The University’s medical 
school should be happy to supply 
lecturers. The author’s own experi- 
ence with the administration and 
faculty of the Indiana University 
Medical Center has been most grati- 
fying. Not only have they been will- 
ing to help; they have been enthu- 
siastic. Many of these men hold a 
storehouse of practical experience 
as expert witnesses in the hard-boiled 
business of courtroom medicine and 
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thor of Workmen’s Compensation Law 
of Indiana (Bobbs-Merrill, 1950) and a 
lecturer on numerous medico-legal in- 
stitute programs. 





they know its demands. Perhaps for 
that reason, they, much more than 
law school personnel, appreciate the 
need for some integration of the two 
sciences. If there is no medical school 
to look to, then the hospitals, the 
medical associations and the doctors 
of the immediate community should 
be willing to help. Such a program 
costs the law school nothing. And it 
need not overtax the curriculum 
planners. No formal course inser- 
tion is necessary. The medical lec- 
tures and demonstrations, carefully 
planned in ascending order, can be 
fitted as an accessory to the existing 
courses in evidence or torts, with 
perhaps one session a week or one 
every two weeks given over to the 





10. See for example, an article in the Jan- 
uary, 1955, Reaper’s Dicest, which contains, 
at page 107, the misleading statement, “A 
favorite malingering malady is the ruptured 
spinal disc, an ailment once called lumbago.” 

11. That procedure in which an opaque oil 
or other substance is injected into the spinal 
canal and its course followed by X-ray or 
fluoroscope. 

12. See Small, Gaffing at a Thing Called 
Cause: Medico-Legal Conflicts in the Concept 
of Causation, 31 Tex. L. Rev. 630 (1953). 





August, 1955 * Vol. 41 695 



































































































special purpose. Or, if time will not 
permit in those courses, the medical 
sessions can be scheduled in the 
evenings or on Saturdays, times 
when the medical lecturers are prob- 
ably more available anyway. 


IV. A Sample in Operation 


For two years now, the author and 
his students at the Indianapolis Di- 
vision of Indiana University School 
of Law have been experimenting 
with a sample of the program out- 
lined above. The particular course 
vehicle is a two semester hour course 
in workmen’s compensation. It could 
just as well be torts or evidence, but 
in this case it is workmen’s compen- 
sation. 

The course begins in normal fash- 
ion, with full emphasis on the law 
of employment-occasioned harms. 
Then, after about the fifth week, 
when the students have begun to get 
a feel for the law itself, the ancillary 
medical instruction begins. For all 
this, we can call on the university’s 
medical school for (1) lectures and 
demonstrations and (2) autopsy ob- 
servation. 


Medical Lectures and 
Demonstrations 


Once each week for the remainder 
of the semester medical lecturers 
meet with the class, usually during 
one of the regular periods. Those 
lectures, barring an occasional upset, 
are designed to build from the simple 
to the more complex. The first lec- 
ture covers the ingredients of a thor- 
ough physical examination, with a 
demonstration of techniques used 
for discovery and evaluation of ab- 
normality. Then a session on X-ray 
techniques follows and, after that, 
one on the values and uses of autopsy 
in determining effect of injury and 
cause of death. One session is given 
to the effects of trauma in causing or 
aggravating pre-existing conditions. 
We have a long session on brain and 
spinal cord injuries, along with a 
demonstration of the electroenceph- 
alograph. We have another on the 
pneumoconioses—dust, gas and smoke 
inhalation and their effects. And we 
finish with a session on disability 
evaluation. 
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In each instance within our two- 
year experience the Medical Center 
has supplied its best, ranging from 
the Dean himself, through the Chief 
Radiologist, the Chairman of the 
Neurology Department, the Director 
of the Hematology Lab, the Director 
of the State Board of Health’s In- 
dustrial Hygiene Division, and others 
of the top staff at the Center. All but 
two of the sessions were held at the 
law school; those two, requiring dem- 
onstration of (1) the electroenceph- 
alograph and (2) X-ray equipment 
were held at the Center, for obvious 
reasons. 


Observation of Autopsies 


This year we expanded a bit over 
last year’s program. We went on 
autopsy call—at least most of us did. 
The two or three who preferred not 
to were of course excused without 
prejudice. Witnessing a complete 
post-mortem examination of a still 
warm, limp body is anything but a 
pleasant affair and certainly no one 
should be expected to attend one 
unless he is quite sure he wants to. 
It is especially difficult for the law 
school faculty man responsible. It 
is he who is “on call” and must relay 
the call to the members of the class 
when he gets it. Since the autopsies 
nearly all involve hospital deaths, 
not subject to any schedule, these 
calls sometimes come at quite inap- 
propriate times. But worse, because 
of the lack of advance notice, not 
all members of the class may be avail- 
able and free to go at any one time. 
As a result, it takes several autopsies 
to cover the entire class, and the 
faculty man, not wishing to appear 
disinterested so far as any of the in- 
dividual witnessing groups is con- 
cerned, feels called upon to attend 
each. This year, for example, the 
author was put to the gory total of 
five autopsies in this manner and 
is even now having some difficulty 
regaining his taste for such things 
as rare steaks and roast beef. 

All in all, however, the autopsy 
observations did do a great deal to 
round out the program. They pro- 
vided a much better understanding 
of the why’s and how’s of body reac- 





tion to stress. Hemorrhage, for ex. 
ample, always a threatening factor 
in any case of body insult, cannot be 
appreciated fully as internal pathol- 
ogy until it is actually observed jp 
its internal context. Everyone of 
course knows something of the na- 
ture of cerebral hemorrhage, but 
how much more graphic it becomes 
when a head is actually opened and 
the brain is removed to reveal the 
reasons for the ante-mortem symp- 
toms recorded on the deceased’s hos- 
pital chart. A ruptured aneurysm 
too, becomes real for the first time 
only when seen. That variety of hem- 
orrhage, like all others, constitutes 
a fairly common industrial employ- 
ment risk, particularly where older 
people are employed. Studying work- 
men’s compensation cases, as we had, 
on ruptured aneurysm had brought 
little real understanding of what 
strain and exertion or injury may 
mean to a weakened artery. How- 
ever, when one looks up and down 
the length of an opened-up aortic 
artery, one heavily corroded with 
the gummy yellow plaque formations 
so common to arteriosclerosis, he 
can readily understand why the vic- 
tim suffered an increase in blood 
pressure resulting from loss of elas- 
ticity. He can appreciate too, how 
that increased pressure sought an 
outlet at the weakest, thinnest point 
of the artery, causing the bulging 
aneurysm there which ultimately had 
to blow out, much in the manner of 
an over-inflated old tire with a swell 
on its side, 

Equally pertinent was the informa- 
tion gained on the formation and 
behavior of blood clots. The clot- 
ting process, entirely normal, may of 
course accompany any disablement, 
whether from penetrating injury, 
contusion or simply the infirmities 
of old age. Simply being bedfast 
without activity slows the circulation 
and increases the blood’s coagulabil- 
ity. These factors, plus any roughen- 
ing or constriction which an injury 
may have caused to the normally 
smooth, slick lumen, or lining of a 
vessel, are very conducive to throm- 
bosis, or clotting. But more impor 
tant are the effects which it may 
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have. Any clot may break from its 
moorings to become a free floating 
embolus, to lodge in the heart (cor- 
onary embolism), or, escaping the 
heart, wind up in a lung (pulmonary 
embolism). The autopsies, particu- 
larly one involving death after heart 
surgery, were helpful in understand- 
ing these risks. 

Throughout all the autopsies, the 
resident physicians performing them 
were most Co-operative with our pur- 
pose, taking care to explain their 
work step by step as they proceeded. 
Not only did they discuss the imme- 
diate findings before them—a kidney 
infection and stone in one case, a 
cancer spread in another, trauma to 
the heart in another, a “wet” lung 
inanother, hemorrhage and clot sites 
in another—but they also took time 
to relate other anatomical functions 
not immediately involved in the case 
before them. The inguinal rings, so 
illusory to most lawyers dealing with 
hernia, were pointed out and ex- 
amined, as were the valves of the 
heart, so often involved in cases com- 
bining a history of syphilis or rheu- 
matic fever with accident or employ- 
ment stresses. The heavy but harm- 
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less deposits of coal dust in a pair 
of lungs were discussed, with an ex- 
planation of the difference which 
lungs bearing the same amounts of 
silica dust might show. 


V. Conclusion 


All this took time, a great deal of 
time, on everyone’s part. For the 
medical lecturers who came to the 
law school with their out-patient ex- 
amining kits, their X-ray pictures 
and light boxes, their charts and 
their tissue plate exhibits, it meant 
considerable work in addition to time 
sacrifice. But not one was reluctant 
or even indifferent in his mission. 
And the resident physicians and in- 
terns of the autopsy room were, as 
stated, more than willing to help, 
though it meant prolonging their 
hours at the table. 

As for the law students, they bore 
some time burdens too. In addition 
to the medical side of the program, 
they had to keep up with the law 
side as well, which proceeded the 
same as any other law class. Indeed, 
a few extra sessions had to be ar- 
ranged. It meant that some were 
late in getting home to their families 
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at night. Others had to forgo a foot- 
ball game or two. A few missed a 
meal occasionally—by coincidence, 
usually after an autopsy. But with it 
all, they seemed to grow considerably 
during the semester; and they en- 
joyed it. Even the extra sessions, non- 
compulsory, with no attendance rec- 
ord taken, were welcomed by all with 
a feeling that here was something 
of practical, worth-while value which 
they wanted to capitalize on while 
they had the chance. 

There may be other, better ways 
to integrate the pertinent fringes of 
law and medicine.1* The little pro- 
gram outlined above is only one per- 
son’s attempt. It cost no money and 
it burst no curriculum. But whatever 
may be said of methods, the time has 
come when the patient needs a shot. 
The medicine should be made avail- 
able. 





13. Certainly some integration should be 
made between criminal law and medicine, par- 
ticularly behavioral science. And, beyond the 
study of mere technical matter, the ethical 
considerations of law and medicine might 
stand some examination. The University of 
Pittsburgh, for about a year and a half, has 
been so engaged, experimenting with an inter- 
professional seminar in which not only the 
law school and the medical school co-operate, 
but also the Department of Philosophy. 


October 12-15, 1955 


November 27-30, 1955 


April 15-18, 1956 


(Northwestern Regional Meeting) —Iowa, Minnesota, Mon- 
tana, Nebraska, North Dakota, South Dakota and Wiscon- 
sin (W. W. Gibson, Honorary Chairman, Roanoke Build- 
ing, Minneapolis 2; Ivan Bowen, Co-Chairman, Rand Tow- 
er, Minneapolis 2; John B. Burke, Co-Chairman, Minne- 
sota Federal Building, St. Paul 1) (Headquarters, St. Paul) 


(Deep South Regional 


Meeting)—Alabama, 


Arkansas 


Florida, Georgia, Louisiana, Mississippi, Oklahoma, Ten- 
nessee and Texas (Cuthbert S. Baldwin, General Chair- 
man, Richards Building, New Orleans, 12; P. A. Bienvenu, 
Chairman of Registration and Hotel Accommodations, 
American Bank Building, New Orleans 12) 

(Northeastern Regional Merting)—Connecticut, Maine, 
Massachusets, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 


Street, Hartford 3) 


(For information and reservations, write to the chairmen 


listed above) 
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John Marshall: 


The Fourth Chief Justice 


by Douglas H. Gordon + of the Maryland Bar (Baltimore) 


®" This year marks the bicentennial of the birth of John Marshall, Chief Justice 
of the United States from 1801 to 1835. Appropriate ceremonies of commemora- 
tion of the birth of the great Chief Justice will be held during the Association’s 
Annual Meeting in Philadelphia this month with the President of the United 
States delivering the principal address. Mr. Gordon’s review of the life of Mar- 
shall is based on Beveridge’s biography. It skillfully throws into sharp relief some 
of the high points of the career of the great Chief Justice and emphasizes his 
high character and legal acumen. Mr. Gordon has made a very careful study 


as a foundation for this article. 





=" Nearly every lawyer’s library con- 
tains the handsome, but externally 
somewhat forbidding, four-volume 
Life of John Marshall by Albert J. 
Beveridge. Unlike the eleven vol- 
umes of Campbell’s Lives of the Lord 
Chancellors and Lives of the Chief 
Justices, the Life of Marshall is not 
abounding in witticisms but it has 
other attractions. In addition to be- 
ing extremely accurate and well writ- 
ten, it dramatizes the life of its hero 
and the period in which he lived so 
as to constitute an unparalleled pic- 
ture of the early days of the Repub- 
lic—extremely vivid for being com- 
posed brief-like of excerpts from 
speeches, books, letters and other 
documents of the day. 

The career of the author of the 
great classic on Marshall is nearly 
as interesting as the life of his hero. 
Albert Jeremiah Beveridge was born 
on October 6, 1862, on a farm in 
Highland County, Ohio. His father, 
Thomas Henry Beveridge, was a Vir- 
ginian of Scotch descent. His mother 
was of Scotch-Irish and English back- 
ground. The father, a self-reliant and 
hard-working farmer, unfortunately 
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led a life of financial difficulties. The 
son from the age of 12 was doing a 
man’s work, and at 15, was already 
in charge of a logging camp when 
his father had a contract to furnish 
lumber to a railroad. But he was able 
to attend public school and there be- 
came active in the school debating 
society. In the fall of 1881, armed 
with $50, he entered De Pauw Uni- 
versity. He had to work for his living 
and was burdened in his first year 
with having to overcome a shortage 
of Latin. But he received the highest 
grades in all his studies, became an 
active member of the Platonian So- 
ciety (colloquially known as Old 
Plato) and a leading college debater. 
The prizes he won in debating as- 
sisted greatly in paying for his edu- 
cation, and established his early pres- 
tige. 

After graduation Beveridge spent 
a year in the western part of Kansas, 
supporting himself as a real estate 
promoter and regaining his health 
which had been injured by overwork. 
He arrived in Indiana in 1886 and 
began his legal studies in the office 
of former Senator Joseph E. Mc- 





Donald, having been rebuffed when 
he attempted to form an association 
with Benjamin Harrison, shortly aft- 
erwards President. 

Indianapolis in those days had a 
group of citizens of national stature. 
Benjamin Harrison and _ Senator 
McDonald; three Vice Presidents, 
Thomas A. Hendricks, Thomas R. 
Marshall and Charles W. Fairbanks; 
Cleveland’s Secretary of State, Walter 
Q. Gresham; Albert G. Porter, 
United States Minister to Italy; Ad- 
dison C. Harris, Minister to Austria; 
Lew Wallace; Meredith Nicholson; 
Booth Tarkington and James Whit- 
comb Riley. There were in addi- 
tion many secondary characters who 
helped make it a cultivated and 
delightful city. Beveridge became 
friendly with all of these as he rose 
rapidly in his profession. With the 
growth of his reputation as a lawyer 
and an orator, he spoke at increas 
ingly important occasions. In giving 
a Lincoln Day speech at the Repub- 
lican Club in New York, he met 
Chauncey Depew and his future idol, 
Theodore Roosevelt. 

In 1898, Beveridge was ele ted to 
the Senate. Before he took his seat, 
he visited the Philippines. His first 
speech on the subject of the Philip- 
pines was on the “Manifest Destiny” 
theme. He urged that the American 
flag should remain forever in the 
Philippines, and that the Consti- 
tution did not follow the flag so as 
to require democratic government 
among the Filipinos. The enthust- 
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atic reception of his speech was fol- 
lowed by a studied slight, when, as 
he began a speech some days after- 
wards, the entire body of the Senate 
left the room. This rebuke to his 
loquaciousness as a freshman Sena- 
tor was symbolic of the disappoint- 
ments his public life was destined to 
hold for him. 

Beveridge’s greatest accomplish- 
ment in the Senate was securing the 
passage of the Meat Inspection Bill, 
which led to the Food and Drug 
Act. He introduced the bill creating 
a tariff commission, based upon his 
studies of such a commission in Ger- 
many (but which did not pass until 
years later). His brilliant speeches 
in favor of lower tariffs were among 
the most sound economically ever 
put forward in the Senate. But 
Roosevelt proved to have no grasp 
of economics and did not render 
any help. The lowering of tariffs was 
actively advocated by the National 
Association of Manufacturers, and 
was agreed to in Taft’s platform. But 
Taft was glad to allow a “compro- 
mise” which lowered a few items but 
raised tariffs on many more. 

When Beveridge’s efforts were un- 
successful and when Taft refused to 
veto the tariff act which violated his 
platform, Beveridge was marked for 
political destruction and was de- 
leated in the election of 1910. His 
great friendship with Theodore 
Roosevelt caused him to join the 
Progressive Party, which also went 
down to defeat in 1912. The Party 
finally disappeared when Roosevelt's 
characteristic selfishness made it evi- 
dent that he was prepared to return 
to the Republican Party if he could 
be nominated for the Presidency. 

Beveridge’s actual accomplish- 
ments in the Senate were relatively 
mall. The study that preceded his 
speeches made them important, if 
hot often successful. His courage in 
fighting child labor, in which Roose- 
velt also refused to help, must be 
admired. His denunciation of cor- 
'upt business while strongly support- 
ing good business set the basis for a 
sound policy too little followed in 
luture years. The results he obtained 
Na period of party loyalty, rather 


than of devotion to ideals, were not 
in proportion to his diligence, ability 
and great character. 


The Life of Marshall ... 
Beveridge Begins His Book 


During the years after Beveridge’s de- 
parture from the Senate, he worked 
on a life of Marshall. This he had 
contemplated from his early days at 
the Bar. At that time, the best life of 
Marshall was in the “American 
Statesmen” series. The editor of this 
series, John T. Morse, Jr., in his pref- 
ace, prophetically stated that “in the 
rightness of time, there will surely 
arise some student more ambitious 
of doing a useful work than of writ- 
ing a book which shall attract many 
readers, and he will devote his labo- 
rious days to discussing the topic of 
the influence of the Supreme Court 
on the history of the United States”. 
The prophecy was destined to be 
carried out in Beveridge’s Life of 
Marshall, not only a “useful work”, 
but one which had the power “to 
attract many readers’—many more 
than the correct but colorless earlier 
work. 

Beveridge had, while he was Sena- 
tor and much more afterwards, writ- 
ten many articles on public matters. 
The thoroughness he had shown as 
a lawyer, was equalled by the scholar- 
ly work which went into all of these, 
and the impassioned manner of his 
orations developed in his articles into 
an energetic, concise and readable 
style. In addition to articles and to 
his speeches in public life, his belief 
in a strong national government of 
which Marshall had been the out- 
standing early advocate, qualified 
him for the task of being the great 
Chief Justice’s biographer. When the 
first two volumes appeared in the 
spring of 1917, they were acclaimed 
as a real contribution to history and 
to literature. Two years: later, the 
third and fourth volumes concluded 
a biography which was declared to 
be one of the most important in the 
English language. 

It begins with the birth of Mar- 
shall, in a farmhouse in Fauquier 
County, Virginia, shortly before 
Braddock’s Defeat in 1755. His moth- 
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er was Mary Randolph, a descendant 
of Colonel William Randolph, of 
Turkey Island. From them were 
descended also Thomas Jefferson, 
physically like his cousin, John Mar- 
shall, but of a wholly different tem- 
perament, Light Horse Harry Lee, 
Edmund Randolph, John Randolph, 
Robert E. Lee, and a host of lesser 
figures. His father was Thomas Mar- 
shall, like Jefferson’s father, not a 
man of outstanding family. 

The care with which Beveridge 
goes into the genealogical origins of 
his subject is equalled by his portray- 
al of the military, social, economic, 
educational and _ political — back- 
ground of eighteenth-century Virgin- 
ia. The two opening chapters of the 
book by contrast to most biographies 
are full of interest. The next two 
chapters show Marshall’s part in the 
Revolutionary War, and how the 
chaos of conflicting Colonies’ at- 
tempts at independent rule prepared 
him for his subsequent role in 
strengthening the authority of the 
newly formed Federal Government. 

Marshall had been destined for 
the Bar since his childhood. His fa- 
ther is known to have owned a copy 
of Blackstone, possibly acquired for 
the son’s benefit. His formal educa- 
tion in the law, under George Wythe, 
lasted only six weeks in the spring 
of 1786. On the strength of this he 
was elected to the Phi Beta Kappa 
society, was licensed by Jefferson, 
then Governor, to practice law, and 
admitted to the Bar in Fauquier 
County. In 1782 he was elected to 
the legislature. He was married a 
year later, his legislative salary being 
virtually his sole income. From 1784 
to 1787 he was not in the legislature, 
but was re-elected in the fall of 1787. 
There he rendered the great service 
of introducing a resolution, accept- 
able to all factions, calling the Vir- 
ginia Convention for passing on the 
national Constitution. 

As a preparation for his account 
of the Virginia Convention, Beve- 
ridge gives three magnificent chap- 
ters on the isolation of Virginia com- 
munities, the antagonism to govern- 
ment in general and the struggle for 
ratification of the Constitution in 


August, 1955 * Vol. 41 699 





































































































John Marshall 





Douglas H. Gordon is a graduate of 
Harvard College and the Harvard Law 
School. He has practiced in Baltimore 
since 1929, except for three years spent 
as President of St. John’s College in 
Annapolis (1931-1934) following a 
year as Secretary of the College. He 
was a member of the Maryland House 
of Delegates from 1930 to 1934 and an 
Assistant United States Attorney from 
1934 to 1939. He is the author of oc- 
casional reviews and articles on history 
and is active in civic affairs. 





other states. In the chapters on the 
Convention, its controversies, the 
gains and losses of the constitution- 
alists and the anti-constitutionalists, 
and the tactics successful and errone- 
ous are arrayed in a truly thrilling 
manner. 


The Virginia Convention .. . 
The Constitution at Issue 


The Convention in Virginia, in view 
of the importance of that state not 
only in size, but in its military and 
constitutional leadership of the Rev- 
olution, would obviously determine 
the fate of the Constitution as the 
fundamental law of a united and 
strong nation. The opponents of rati- 
fication were headed by George Ma- 
son, author of the Virginia Bill of 
Rights, Richard Henry Lee and Pat- 
rick Henry. The leaders of those who 
favored the ratification of the Con- 
stitution were George Wythe, Ed- 
mund Pendleton, President of the 
Convention, Edmund _ Randolph, 
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Light Horse Harry Lee, and, as it 
turned out, of first importance, John 
Marshall. 

George Mason first carried a pro- 
posal that the Constitution should 
be discussed clause by clause. Thus 
at the outset, the chance of an im- 
mediate hostile vote was lost. A sec- 
ond danger was averted when Chan- 
cellor Pendleton ruled to be out of 
order any discussion of whether the 
Constitutional Convention in Phila- 
delphia had exceeded its powers. 
Patrick Henry’s onslaught upon the 
Constitution was overcome by Gov- 
ernor Randolph’s defense. Then 
George Mason made another tactical 
mistake characteristic of his disin- 
terestedness and true patriotism. He 
offered “‘to make the greatest con- 
cessions ... to obtain .. . conciliation 
and unanimity”. Thus the edge was 
taken off the hostility of many dele- 
gates. 

Speeches by Chancellor Pendleton, 
Madison, Light Horse Harry Lee and 
by such lesser figures as George Nich- 
olas and Francis Corbin helped the 
cause, but did not carry the day. 

Marshall then spoke for the adop- 
tion of the Constitution. He stressed 
the powerlessness of the separate col- 
onies during the war, the importance 
of a strong union as opposed to 
the weakness of merely co-operating 
states. He also spoke effectively in 
the debate on the judiciary which 
was the true climax of the fight. The 
struggle between the debtor and 
creditor classes, always so important 
in governmental upheavals, entered 
into the question of the Constitution 
at the point where the judiciary was 
concerned. It was in the debates on 
the judiciary that the danger of fed- 
eral laws outside the powers granted 
by Congress was being held up as a 
means of opposing the adoption of 
the Constitution. Marshall antici- 
pated his later and most famous de- 
cision by asserting that the federal 
judges would declare such laws to 
be void. He also explained away a 
fear that cases being tried in federal 
courts would not have the benefit of 
the application of the law which 
truly governed them. He pointed out 
that the place of the making of the 








contract would govern its enforce. 
ment wherever the contract was sued 
on. The fear of the loss of jury trials 
he pointed out was groundless, being 
so fundamental as not even to have 
required mention in the Virginia 
Constitution, which merely recom. 
mended them. Congress, like the leg. 
islature of Virginia, would provide 
them in all expedient cases. 

At this point in the Convention, 
the legislature of Virginia, thought 
to be hostile to ratification, was 
about to meet. The opinions of the 
delegates had been formed by dis- 
cussions on the highest possible level. 
It was felt that the Constitution 
would have to be put to a vote. To 
conciliate a few uncertain delegates, 
and to feel out the strength of the 
opposition, George Wythe urged that 
all necessary amendments of the Con- 
stitution be recommended to Con- 
gress. Upon the move of the anti- 
constitutionalists to substitute an- 
other resolution, the constitutional- 
ists won by the slender margin of 
eight votes out of a total of 168. En- 
couraged by this, they put the vote 
on the Constitution itself and, gain- 
ing one delegate, were successful in 
securing its adoption by a margin of 
ten. 

In the very year of the adoption 
of the new Constitution, the French 
Revolution broke out. America real- 
ly owed its liberty to French aid, and 
the King’s financial and political 
difficulties in a large part resulted 
from this aid. Yet the Americans 
were at the outset almost unanimous- 
ly in favor of the Revolution. As its 
more violent phases developed, many 
lost their early enthusiasm. An ex 
treme difference of opinion devel- 
oped, which really split the nation 
into two parties. Beveridge most in- 
terestingly shows this important de- 
velopment and the effect it had upon 
the internal politics of this country. 

Excesses that even shocked Thon 
as Paine, the stormy petrel of revolu- 
tions, did not at all disturb Thomas 
Jefferson. His failure to bear arms 
in the Revolution and his hasty rf 
treat, when he was governor, during 
Tarleton’s Raid, had been slightingly 
referred to in the earlier parts of the 
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Life of Marshall. He now develops 
as the villain or Lucifer of Beve- 
ridge’s work. 

It was only in 1789, as the new na- 
tional government began, that Jef- 
ferson returned from France. There 
he had been receiving news from 
Madison which led him to believe 
the Constitution was most popular. 
When he found a strong anti-nation- 
alist feeling in America, he soon be- 
came the leading advocate of strict 
construction of the new Constitution. 
Indeed from that day to this, he has 
been looked to by many as a leading 
light in the construction of an in- 
srument which was prepared while 
he was absent from the country. In 
contrast, those who drew it have 
been treated as incapable of con- 
struing it. 

One result of the anti-nationalist 
feeling was the defeat of Marshall 
when he ran for the Senate at Wash- 
ington’s suggestion. The legislature 
shortly afterwards displayed its hos- 
tility to nationalism by an ominous 
address to Congress implying that 
the new National Government did 
not possess the confidence of the peo- 
ple and would not endure. Criticism 
of the Government extended to every 
one of its activities. To help the 
cause, Marshall declined Washing- 
ton’s appointment as District Attor- 
ney and instead ran again for the 
legislature. 

The adoption of the first ten 
amendments to the Constitution 
somewhat calmed its opponents. But 
Hamilton’s “First Report on the 
Public Credit” and its principal pro- 
posal that the state debts be assumed 
by the national government re- 
sulted in a criticism of it and of him 
which has not yet ceased. Actually 
Jefferson delivered three Southern 
votes to help pass the bill for the as- 
sumption of the state debts in return 
for Hamilton’s rounding up enough 
Votes to place the national capital 
where it now stands. 

In the various attacks made by the 
Virginia legislature upon the Con- 
stitution, Marshall was always in a 
minority which gradually grew as the 
nation through that very Constitu- 
tion became strong and prosperous. 











Jefferson wished to dispose of him 
by having him made a Supreme 
Court Justice. He attempted to di- 
minish his prestige by saying that he 
was the tool of Hamilton’s “flattery 
and solicitation”. But by now Mar- 
shall had the largest practice in Rich- 
mond and could not be undermined 
or disposed of by elevation to the 
Supreme Court. 

The rage of the anti-federalists de- 
nounced all acts under the new Con- 
stitution as unconstitutional and vil- 
ified the first President in unmeas- 
ured terms. Marshall came in for his 
share of abuse as being under obli- 
gations to Robert Morris, the father- 
in-law of his brother. He was even 
accused of being a gambler and 
drunkard. 


The Jay Treaty of 1794... 
The Nation Saved from War 


Among the most bitterly denounced 
acts of the National Government was 
the Jay Treaty of 1794. By it, a num- 
ber of trifling points were surren- 
dered to the British. But the new and 
weak country was saved from war— 
far more imminent than was then 
realized—and permitted to grow 
strong in peace. 

At this critical period, Washington 
offered John Marshall the office of 
Attorney General. He was unable to 
accept it. But he was again elected 
to the legislature, his name having 
been proposed against his objections. 
He found himself a member of an 


‘aggressively Republican legislature. 


A resolution of the House of Dele- 
gates condemned the Jay Treaty. 
Friends of Washington offered a reso- 
lution that his motives in approving 
the treaty met the entire approba- 
tion of this House and that he, “for 
his great abilities, wisdom and in- 
tegrity, merits and possesses the un- 
diminished confidence of his coun- 
try”. The word “wisdom” was strick- 
en out by the anti-administrationists. 
The best the Senate could do was 
pass a new resolution which included 
the word “wisdom” and added that it 
did not mean to censure the Presi- 
dent’s motives as regards the Treaty. 

Marshall was now obliged to de- 
cline appointment as Minister to 


John Marshall 





France. Even when Washington’s 
second term was drawing to a close 
and he had declined to run for re- 
election, the Virginia House of Dele- 
gates, despite Marshall’s strenuous 
efforts, would not pass a resolution 
of gratitude in which the retiring 
President's actions were referred to 
as “wise”. The leading anti-Washing- 
ton paper referred to him as “the 
source of all the misfortunes of our 
country”. All of this strongly influ- 
enced Marshall so as to increase his 
hostility to Jefferson, the leader of 
the Francophile extremists and crit- 
ics of Washington. 

Here Beveridge breaks off the nar- 
rative of national events for a chap- 
ter on Marshall as a man and as a 
lawyer. “His lax, lounging manners” 
were decried by Jefferson. They were 
a part of a completely simple nature. 
Another aspect of his nature was his 
pleasure in such unsophisticated di- 
versions as quoit-throwing at the Bar- 
becue Club, playing cards at Farmi- 
cola’s Tavern and entertaining his 
fellow practitioners in his newly 
built Richmond house. His account 
book shows that his professional in- 
come was $1,960 in 1788, $2,130 in 
1789 (the year in which he built his 
house), $2,400 in 1790, $2,200 in 
1791, $1,200 in 1792, $1,150 in 1793. 
In 1794 he barely broke even and 
soon after gave up his account book. 
In 1797 the Duc de la Rochefou- 
cauld-Liancourt reported his income 
as four or five thousand dollars per 
annum and not always that. At this 
period he argued 113 cases in the 
Court of Appeals in ten years and 
was the acknowledged head of the 
Virginia Bar. 

Marshall was one of a syndicate 
headed by Robert Morris that 
bought the Fairfax lands, about 160,- 
000 acres, in the Northern Neck. The 
financial difficulties of Morris placed 
a strain on Marshall who accepted 
the appointment as envoy to France 
largely because the salary was three 
times that of his professional income. 
The purpose of the mission, headed 
by Charles Cotesworth Pinckney and 
of which the other member was El- 
bridge Gerry, was to make some 
agreement to end the lawless seizure 
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of American ships by French priva- 
teers. 

The head of France’s Foreign Af- 
fairs was the fascinating and _ bril- 
liant, but corrupt Talleyrand. He 
accorded the envoys a cool reception, 
which could be explained by Wash- 
ington’s refusal to receive him 
when in exile in America. The en- 
voys were told some time would 
elapse before any conference with 
them would be possible. 

In the interval, various persons as- 
serting they were friends of Talley- 
rand, but not acting under his in- 
structions, informed the envoys of the 
wrath of the Directory against the 
United States and of the means of 
placating it. These included a dis- 
avowal of any intention by John 
Adams to disparage the French and 
a loan to France, but above all a 
payment to Talleyrand of £50,000. 

After alternative threats and as- 
surances that they were not acting 
on orders of Talleyrand, the inter- 
mediaries found even when Talley- 
rand himself vainly used the threat 
of punishment by French partisans 
in America that no progress was be- 
ing made. In America, however, the 
French enthusiasts were gaining in 
influence. Suddenly John Adams re- 
ported to Congress the corrupt efforts 
of Talleyrand’s agents whom he des- 
ignated as X, Y and Z. The X. Y. Z. 
Papers completely changed the 
American viewpoint. Marshall re- 
turned to Philadelphia in June, 
1798, a little less than a year after 
his departure, and was enthusiastical- 
ly received. The hopes of the Feder- 
alists rose, soon to be depressed by 
the Alien and Sedition Laws and by 
Adams’ proper but politically injur- 
ious effort to settle the French diffi- 
culties with a second diplomatic mis- 
sion. 

Shortly after the passage of these 
laws, Marshall, at the earnest request 
of Washington, ran for Congress. 
About the same time, Jefferson pre- 
pared the “Kentucky Resolutions’, 
adopted on November 14, 1798, de- 
claring certain parts of the Alien 
and Sedition Laws te be invalid and 
tending to revolution and bloodshed. 
The fatal germ of the Civil War was 
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contained in these resolutions. Those 
of Virginia likewise declared the un- 
popular laws to be unconstitutional, 
but merely requested the co-opera- 
tion of other states to maintain the 
liberties reserved to the states. 

Marshall campaigned against the 
Virginia Resolutions and in support 
of John Adams’ second mission to 
France and of military preparedness. 
He would probably have been de- 
feated, but for a falsehood circulated 
by the Republicans that Patrick 
Henry was opposed to him. When 
the old patriot heard of this, he made 
a stirring statement in favor of Mar- 
shall’s candidacy. Without it, Mar- 
shall’s slim majority of 108 would 
not have existed. 

In Congress Marshall showed a pa- 
triotism transcending partisanship. 
He voted against his party for the 
repeal of one section of the Sedition 
Act. He also radically amended the 
Federalists’ Disputed Elections Bill 
by which they hoped to remain in 
office if the country elections were 
adverse but close. In the Robins case 
in which Adams had delivered to 
the British a sailor wanted for mur- 
der on a British man-of-war, Mar- 
shall defended the President so ably 
that the Republican orators dared 
not attempt to reply to his unan- 
swerable argument. He also unan- 
swerably defended the administra- 
tion’s military preparedness. Finally 
his active six months in Congress in- 
cluded the shaping of the nation’s 
first bankruptcy bill. 

At this stage in Marshall’s career, 
John Adams had one of his many 
cantankerous flare-ups. He forced 
the resignation of James McHenry 
as Secretary of War and dismissed 
Timothy Pickering, Secretary of 
State. Marshall was appointed Secre- 
tary of State and became practically 
acting President when Adams was 
called to Massachusetts by the illness 
of his wife. He showed his extensive 
knowledge of international law in a 
protest to the British which is also 
outstanding for the firm and digni- 
fied position it took on behalf of his 
country. 

But the political tide was turning 


against the Federalists. Marshall's 
successor in Congress was of the op. 


posite party. Hamilton attacked 
John Adams in an atmosphere of 
savage journalistic charges and 


counter-charges and general political 
confusion. The administration stil] 
controlled Congress. A Judiciary Bill 
making many desirable changes and 
increasing the federal districts and 
the judicial offices to be filled by 
faithful Federalists was passed. At 
the time the Chief Justice of the Su- 
preme Court had resigned. The first 
Chief Justice, John Jay, declined the 
offer of his old post. On January 
20, 1801, Marshall was appointed. 
Adams went on making appoint- 
ments until nine o’clock of the eve 
ning of March 3, 1801. 

Many years afterwards the story 
was first heard that Adams was sign- 
ing and Marshall (who continued to 
act as Secretary of State) was sealing 
commissions until midnight of that 
day, when the new Attorney General 
with Jefferson’s watch in his hand 
pointed out that the power of the 
President was at an end. So generally 
accepted was this tale, that it is now 
frequently said that Marshall himself 
was one of the “midnight judges’. 
In fact, he had unobtrusively, six 
weeks before, accepted the post in 
which he was destined to render il- 
lustrious service by strengthening the 
newly formed United States and pre- 
paring the nation for its future role 
in world history. 


The Capital in 1801... 


Confusion in a Wilderness 


The third volume of Beveridge’s life 
begins with an account of the City 
of Washington. A few imposing gov- 
ernmental buildings and some hotels 
and shops stood amidst a number of 
log cabins and other small houses, 
with a forest on one side and a 
swamp on the other, the whole con- 
nected by roads which were mosqut 
to-ridden quagmires in the rainy sea 
son and sources of clouds of dust I 
dry weather. The depressing physical 
surroundings were equalled by the 
governmental confusion seemingly 

(Continued on page 766) 
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World Government: 


\ Reply to Ivan A. Bowen 


by Luther M. Carr - of the California Bar (Burlingame ) 


« This is a reply to Ivan A. Bowen, of the Minnesota Bar, whose article in our 
February number took issue with the “internationalists”’ who would, Mr. Bowen 
declared, exchange our constitutional freedom for world government. 





# As a member of the Section of In- 
ternational Law of the American 
Bar Association I ask the privilege 
of clarifying some misapprehensions 
expressed by Mr. Ivan Bowen, of 
Minneapolis, in his article in the 
February issue of the JOURNAL en- 
tiled, “World Government: A 
Threat to the Constitution”. As evi- 
dence of my familiarity with the sub- 
ject, may I add that during 1953 I 
was State President of the United 
World Federalists of California, Inc. 

I am certain that Mr. Bowen’s 
motives are sincerely patriotic, and 
I share with him his concern against 
a creeping encroachment on our 
constitutional rights and privileges 
by treaty, but when he ties this fear 
into the program of the world fed- 
eralists and relates treaty provisions 
or United Nation’s agencies to 
world government, his shaft falls 
wide of the mark. 

His disparaging remarks regard- 
ing world government need to be 
answered because this issue may be 
Vital to the survival of our civiliza- 
tion in this atomic age and will be a 
subject of much public discussion in 
connection with U.N. Charter re- 
view this year. 

Lawvers, of all people, should 
agree that law and order are pref- 








erable to anarchy. Yet anarchy is the 
current political status in the inter- 
national relationships of nations and 
citizens of the different nations. Con- 
sequently, resort to war is the ulti- 
mate method of settling disputes be- 
tween sovereign nations. 

Law and order have been estab- 
lished under the institutions of gov- 
ernment at the national, state, coun- 
ty and municipal level in all civil- 
ized nations, and as a result, a fair 
semblance of peace is maintained 
within these political subdivisions. 

It is obvious to all students of ju- 
rispradence that order is the prod- 
uct of law, disorder is the product of 
anarchy. Law can only be the prod- 
uct of government—as Mr. Bowen 
points out, in the Declaration of In- 
dependence our forebears reminded 
us, “That to secure these rights [Life, 
Liberty and the pursuit of Happi- 
ness} Governments are instituted 
among men.” World Federalists ad- 
vocate a democratic method of pro- 
ducing law and order, a more repre- 
sentative world assembly than is pro- 
vided under the current U.N. Char- 
ter, a court with compulsory juris- 
diction, and with authority over in- 
dividuals in crimes against the peace 
of humanity. (After the precedent 
set ex post facto in Nuremburg and 


Tokyo.) Furthermore, no rule of 
conduct enacted by a world assem- 
bly—no decree or judgment of a 
world court, will be respected in the 
absence of a sheriff—an internation- 
al police force. 

Only when all the people on this 
rapidly shrinking globe have creat- 
ed such an assembly, with universal 
membership of all nations, such a 
court, with an effective police force, 
and with such international author- 
ity, limited by a world charter or 
constitution, can the nations safely 
begin the gradual process of disarm- 
ament. Only then can income and 
other federal taxes be reduced. Only 
then will the dangers of H-Bomb 
“fall out’, or cobalt coated H- 
Bombs, become a horrible night- 
mare of the past. Admiral Strauss 
closed his recent report for the 
Atomic Energy Commission by say- 
ing, “Until the possibility of an 
atomic attack against us is elimi- 
nated by a workable international 
plan for general disarmament, the 
study and evaluation of the effects of 
weapons which might be used against 
us and the improvement of our 
means of self-defense are a permanent 
duty of our government.” 

Not until international law and 
order have been created and put in- 
to operation can the dramatic vision 
of Roosevelt and Churchill, as ex- 
pressed in the Atlantic Charter, 
come to pass. 
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Luther M. Carr is a graduate of 
Drake University (Des Moines, Iowa), 
and was admitted to the Iowa Bar in 
1929. He served two terms as County 
Attorney in Iowa and later as Rent At- 
torney for the O.P.A. in San Francisco. 
He is now in private practice in Cali- 
fornia. 





Assuredly, there are almost insur- 
mountable problems to be overcome 
in the accomplishment of this objec- 
tive. But when did Americans shrink 
from a tough job? We should adopt 
the war-time slogan, “The difficult 
we do immediately. The impossible 
takes a little longer.” Or let us re- 
member the ancient admonition in 
Proverbs 3:5, “Trust in the Lord 
with all thine heart; and lean not 
unto thine own understanding.” Let 
us make the start. Let us proclaim 
to the rest of the world, America’s 
willingness to sit down with our 


neighbors on the globe and explore 
this means of producing permanent 
world peace, of avoiding mass sui- 
cide, and leave the rest to the Al- 
mighty who must have had some 
such purpose in mind for America 
in His grand design. This offer has 
never been made. Yet most states- 
men agree it must be the ultimate 
solution. 

Mr. Bowen asks, must we “choose 
between freedom and world govern- 
ment’? 

Definitely not. But in the opinion 
of a growing percentage of the Amer- 
ican people, the choice is freedom, 
peace and security under interna- 
tional law and order, provided by a 
limited world federal government, 
or chaos, slavery—or the total de- 
struction of civilization as we know 
it today—without it. 

Mr. Bowen sympathizes with our 
young people in these turbulent 
times, with their hopes and dreams 
for the future. What hope for the 
future do they have in a world in 
which the richest. country in it is 
repeatedly raising its debt level in 
order to produce arms that become 
obsolete almost as soon as they are 
stockpiled? In which our allies are 
faced with a choice between subsidy 
by our taxpayers, or trading with the 
enemy? In which science every 
month brings Moscow and Washing- 
ton closer together in terms of air 
transportation, and has now created 
cobalt bombs that can destroy all 
mankind with ten explosions? In 
which the plans for the future of 
each young couple must be subject- 





ed to the danger and long delay of a 
training course in how to kill their 
fellow men en masse most efficiently? 
In which their civil rights are being 
constantly curtailed in the name of 
security? In which the most hopeful 
promise, is an indefinite era of world 
tension and Cold War? Is this Mr. 
Bowen’s idea of a hopeful future? 

I agree with Mr. Bowen, that in- 
ternational law and order should be 
brought about by constitutional 
amendment and not by any back 
door method, but I believe our best 
chance to hang on to government by 
law rather than by men is for man- 
kind, who must necessarily live to- 
gether on this globe, to create some 
enforceable law at the international 
level to protect the freedom of in- 
dividual man wherever he may be. 
Even mighty America no_ longer 
dares to take the steps necessary to 
protect its citizens who are maltreat- 
ed behind the Iron Curtain. 

What next? Perhaps, as General 
Douglas MacArthur suggested in Los 
Angeles in January, the result would 
be magical if America would pro- 
claim its willingness to cooperate in 
a search for a more equitable system 
of living together. Then it would be 
the Communists who would have to 
“put up or shut up”. 

If these ideas seem fantastic, re- 
member, it is a fantastic world 
we're living in. But if they appear 
new and untried, one should read 
the Federalist Papers by Hamilton, 
Madison and Jay written in the 
1780's. They sound like yesterday's 
newspaper. 


Committee on Law Lists 


=" The Standing Committee on Law Lists, since its re- 
lease on December 31, 1954, of the Roster of Law Lists 
for 1955 publications, has issued Certificates of Com- 
pliance for the 1955 editions of the following publi- 


cations: 


April 4, 1955—RECOMMENDED PROBATE COUNSEL, pub- 
lished by Probate Counsel, Inc., 411 North Central 
Avenue, Phoenix, Arizona. 

June 14, 1955—MarkHAmM’s NEGLIGENCE COUNSEL, pub- 


lished by 
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Markham Publishing Corporation, 
Church Street, New Haven 10, Connecticut. 
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Administrative Law: 


Let Him Who Hears Decide 


by Frank E. Cooper + Professor of Law at the University of Michigan Law School 


* The rapid growth of administrative agencies within the last generation has 
caused innumerable problems. Typical of those which continually arise is the 
problem created by Morgan v. United States, in which the Supreme Court ruled 
that it was material error for an administrative agency head to issue an order 
without having heard oral arguments or considering the briefs. Certainly most 
lawyers will agree with the Court that no one in a judicial or semi-judicial capac- 
ity should decide without having considered both sides of the case. Yet the pres- 
sure of time and the heavy work load of many administrative agencies make the 
rule of the Morgan case an almost impossible requirement. Mr. Cooper’s exami- 
nation of the problem is cogent and suggestive. 





" For nearly two decades, intensive 
efforts have been made to work out 
a practical solution to the problems 
posed by the decision in Morgan v. 
United States,) requiring the chief 
officers of administrative agencies to 
“consider and appraise” the evi- 
dence received in quasi-judicial 
proceedings. 

A review of these efforts persua- 
sively indicates that they have not 
been successful and that this failure 
has resulted in two unhappy effects: 
first, it has diminished the effective- 
hess of the agencies’ performance 
of their intended functions; second- 
ly it has deprived the Bar of the 
opportunity for proper participa- 
tion in the process of agency 
adjudication. 

The dilemma in which agency 
heads find themselves is well illus- 
ated by the reported instance? of 
the Interstate Commerce Commis- 
sioner who found that over a period 
of two years he cast a vote every 1214 
minutes of working time. Assuming 





that not all of these votes represent- 
ed decisions in quasi-judicial cases, 
yet it seems apparent that the Com- 
missioner could not have had much 
time to have “addressed himself to 
the evidence’’s found in the records 
of the contested cases in which he 
participated. As early as 1939, the 
total pages of transcript taken in 
I.C.C. hearings exceeded 500,000 
pages annually; and it seems unlike- 
ly that the total has diminished since 
that time.* 

An attorney who for many years 
was on the general counsel staff of 
one of the largest federal agencies 
told the writer that when a new 
Commissioner was appointed, the 
newcomer would often approach his 
task with a determination that his 
vote in contested cases would be 
based not on staff recommendations 
but on his own independent study. 
He would accordingly request that 
the records of cases to which he was 
assigned be brought to his office, for 
his personal perusal. After a few 





weeks, the table in his office would 
overflow with the accumulation of 
transcripts, exhibits, statements of 
exceptions and supporting briefs in 
cases which the Commissioner had 
not found time to “master”, al- 
though Commission vote thereon 
was imminent. Sometime thereafter, 
the new official would reluctantly 
concede the necessity of relying, to 
a greater extent than he desired, on 
the reports and memoranda pre- 
pared by staff assistants. 

In short, it appears that present- 
day case loads render it impossible 
to achieve the type of personal mas- 
tery of the record contemplated by 
the Court which in deciding the 
Morgan case® held it error for the 
lower court to have stricken, as im- 
material, that portion of a petition 
for review which asserted that the 
agency head made the administra- 
tive order “without having heard or 
read any of the evidence, and with- 
out having heard the oral arguments 
or having read or considered the 
briefs which the plaintiffs submit- 
ted”. Commissioners are compelled 
to place principal reliance on mem- 
oranda, reports and recommenda- 
tions for decision prepared by their 
assistants, whose training and expe- 
rience are often much inferior to 





1. 298 U.S. 468, 56 S. Ct. 906 (1936). 

2. Davis, Cases ON ADMINISTRATIVE LAW 
(1951) page 423. 

3. Morgan v. United States, 298 U.S. 468, 481. 

4. Montague, Reform of Administrative Pro- 
cedure, 40 Micu. L. Rev. 501, 511 (1942). 

5. 298 U.S. 468. 
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that of the Commissioners and whose 
suggested decisions are made with- 
out the benefit of having heard ei- 
ther the testimony or the arguments 
of counsel. The result is decision 
second-hand, twice removed. 

Counsel representing the respond- 
ents in agency proceedings too often 
experience the frustration that is 
said to accompany the activity of 
punching a pillow. They present 
their evidence, and sometimes their 
arguments, to a hearing officer whose 
report may be for most practical pur- 
poses disregarded, or at least accord- 
ed second-rate importance, in the 
subsequent process of agency deci- 
sion. They mail briefs to the agen- 
cy, to be sure; but have no certain 
conviction whether their briefs will 
ever be read—or if so, by whom. 

Sometimes (by no means always) 
counsel are accorded the privilege of 
oral argument before the agency. But 
thirty minutes is scarcely enough 
time to acquaint the Commissioners 
with the controlling details of a tran- 
script that may run many hundreds 
of pages. Furthermore, oral argu- 
ments presented before the Commis- 
sioners may not be heard by the staff 
assistants who are chiefly responsible 
for the formulation of the agency de- 
cision. 

Under such circumstances, the ef- 
fectiveness of the participation of 
private counsel in the process of 
agency decision is unfortunately di- 
minished. As every trial lawyer 
knows, the opportunity to cross ver- 
bal swords with the person who will 
ultimately write the decision—to 
learn by oral argument what issues 
principally concern him, to direct 
his attention to counsel’s contentions 
respecting those issues, and to correct 
any misapprehensions which he may 
have formed—are all of crucial im- 
portance to effective advocacy. But 
this opportunity is denied counsel, 
in most agency proceedings. 

These problems, to be sure, are 
_ nearly twenty years old. The follow- 
ing survey of current practices— 
which represents the best that well- 
intentioned agency heads have been 
able to do in undertaking to meet 
the challenge—indicates, it is be- 


lieved, that there is no reasonable 
hope of achieving the high measure 
of performance contemplated by the 
Court in the Morgan case, so long as 
agencies continue to follow the prac- 
tice of separating the trial procedure 
from the process of decision. 

The goal envisaged by the Court 
in the Morgan case can be attained 
only if the present artificial divorce 
between hearing and adjudication is 
eliminated. The hearing officer is the 
only agency official who enjoys the 
normal judicial privilege of learning 
at first hand all the details of the case 
as the record is built up, and probing 
all possible implications of the evi- 
dence by frequent colloquies with 
trial counsel. His decision should 
stand as the initial decision of the 
agency. Appeal should be allowed 
from his decision to the full commis- 
sion, but this appeal should be in 
the main restricted to those issues 
which are considered by an appellate 
court in reviewing the nisi prius de- 
cision of the trial judge.® 

No claim of novelty is made for 
this suggestion. It was urged as long 
ago as 1942 by Messrs. Carl McFar- 
land, now President of Montana 
State University, E. Blythe Stason, 
Dean of the University of Michigan 
Law School, and Arthur T. Vander- 
bilt, Chief Justice of the New Jersey 
Supreme Court, in their concurring 
report as members of the Attorney 
General’s Committee on Administra- 
tive Procedure in Government Agen- 
cies. They formulated a suggested 
code of fair administrative proce- 
dure, which provided in part: 

Whenever . . . one or more mem- 

bers of the board or body which com- 

prises the highest authority of the 
agency ... does not preside at the 
taking of evidence, all cases shall be 
heard and decided by a “hearing com- 
missioner” as hereinafter provided 

[Italics supplied].7 

While many of the views of Messrs. 
McFarland,: Stason and Vanderbilt 
later became incorporated in the pro- 
visions of the Federal Administrative 
Procedure Act,’ their recommenda- 
tion that power of initial decision be 
vested in the hearing officer was mod- 
ified by the provisions of Section 8 
of that Act, which gave agencies the 
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option (in cases where the agenc 
did not preside at the reception of 
evidence) of either (a) having the 
hearing officer make the initial de. 
cision or (b) having the record cer. 
tified to the agency for initial deci- 
sion. 

Most federal agencies chose to 
adopt variants of the latter alterna. 
tive. This choice necessitated the de. 
vising of means whereby the agency 
heads could rely on the aid of staff 
assistants in formulating decisions. 

A brief review of the various meth- 
ods adopted discloses the difficulties 
which result—both to the agencies 
and to counsel appearing before 
them—when a complicated process of 
“institutional decision”, so-called, is 
substituted for the traditional judi- 
cial device of having the decision 
made by the officer who heard the 
testimony. 

In all the following cases, infor- 
mation has been obtained either 
through correspondence with agency 
officers or by examination of pub- 
lished reports, believed to have been 
accurate when written. In some cases, 
the data are recent; in others, the 
reports are now two or three years 
old, and it is quite possible (indeed, 
in view of the constant interstitial 
change in refinements of agency 
procedure, it seems more than prob- 
able) that various details of the pro- 
cedures described below have been 
changed in minor particulars. These 
deviations, however, are of no sig- 
nificance for present purposes. 


National Labor 
Relations Board 


The decisional processes of the Na- 
tional Labor Relations Board are 
described in a staff report to the Sub- 


committee on Labor and Labor 
Management Relations of the Senate 
Committee on Labor and Public 
Welfare, prepared under the direc 
tion of Mr. Jack Barbash, staff di- 
rector. 


6. Save that in matters involving a broad 
measure of agency discretion, the bye 
sioners, sitting as an appellate tribunal, would 
have the right to superimpose their ideas hos 
to underlying matters of policy committed by 
law (within stated limits) to their discretion. 

7. Sen. Doc. 8, 77th Congress, 1st Session, 
page 237. 

8. 60 Stat. 237, 5 U.S.C. §1001. 
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In unfair labor practice cases 
(where exceptions .are filed to the 
recommended decision of the hear- 
ing officer, so that Board decision 
becomes necessary) the procedure 
may be outlined as follows:® The 
case is assigned by the executive sec- 
retary to one of the members of the 
Board, and the record is transmitted 
to that member’s legal staff. 

At the time to which the Barbash 
Report was directed (1951), each 
Board member had a legal staff of 
eighteen—comprising one chief legal 
assistant, three legal supervisors and 
fourteen legal assistants. One of these 
fourteen legal assistants is assigned 
to the particular case, and, working 
“under the supervision of a super- 
visor and the chief legal assistant,” 
he undertakes a detailed review of 
the record. In connection with this 
review, a proposed decision is 
drafted. After this has been “cleared 
within the panel chairman’s office,” 
it is “circulated among the Board 
members who are part of the panel, 
and there it is reviewed by the re- 
spective legal staffs’. 

After the draft of a decision has 
been thus circulated, the case is con- 
sidered at a meeting of the so-called 
subpanel, which is made up of the 
chief legal assistants of the three 
Board members participating in the 
panel. These chief legal assistants, 
according to the Barbash Report, 
have previously consulted with their 
principals and are fully informed as 
to the position of the Board mem- 
bers. To assist the chief legal assist- 
ants of the three Board members, 
there are also invited to attend the 
meeting of the subpanel the legal 
assistant who has read the record 
and his supervisor (who, presuma- 
bly, supervised his reading of the rec- 
ord). If there is agreement at this 
meeting, “a proposed decision based 
on principles drafted and circulated 
will be assented to.” If, however, one 
of the Board members feels that the 
case should be decided by the full 
Board, 2 memorandum is prepared 
to serve as a basis of discussion 
among the Board members them- 
selves. 


Thus, we see that as to cases de- 


cided by a three-man panel of the 


Board, the three Board members 4 


who comprise the panel rely in large 
measure upon their consultations 
with their chief legal assistants. The 
three chief assistants in turn must 
rely in large degree on the work of 
the one junior assistant who has read 
the record. Under the present prac- 
tice, as pointed out in the Barbash 
Report, a detailed review of the rec- 
ord is made by only one person, the 
legal assistant attached to the staff 
of the Board member who heads the 
particular panel. 

A lawyer is naturally curious, upon 
reading this disclosure in the Senate 
committee’s staff report, as to wheth- 
er the briefs filed with the Board 
are likewise read only by the -junior 
assistant, and do not receive the at- 
tention of the members of the Board. 
The Barbash Report does not speci- 
fy what the practice is in this respect. 
Perhaps we are to assume that the 
practice varies and that in cases 
which the Board members deem im- 
portant they examine the briefs filed 
by counsel; although (bearing in 
mind their case load of some fifty or 
sixty decisions a week) it is difficult 
to imagine how members of the 
Board would find time to read each 
brief filed in each case. 


Securities and Exchange 
Commission 


The Commission is assisted in its re- 
view of the record by the Division of 
Opinion Writing. This Division pre- 
pares a digest of the record, which is 
studied by the members of the Com- 
mission, whose deliberations are in 
the main based on this digest, con- 
sidered in connection with the hear- 
ing officer’s report, the briefs of the 
parties, and (in some cases) oral ar- 
gument of counsel. After examina- 
tion of these materials, the Commis- 
sioners further discuss the case with 
members of the staff of the Division 
of Opinion Writing and arrive at a 
decision. A draft decision is then 
prepared by the Opinion Writing 
Division, and submitted to members 
of the Commission, who may ap- 
prove it or suggest changes, which 
are agreed upon in a still further 
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conference with members of the 
Opinion Writing staff. 

The importance of the Opinion 
Writing staff’s digest (and the con- 
ferences based on it) is highlighted 
by the decision in Norris & Hirsh- 
berg, Inc. v. Securities and Exchange 
Commission.!° In that case, counsel 
for Norris & Hirshberg moved that 
the record submitted to the Court on 
judicial review be made to include 
the digest of the testimony prepared 
by the staff. It was alleged that at the 
oral argument of the case, the pre- 
siding Commissioner admitted that 
he and his associates did not under- 
take to read the entire record, but 
relied on the staff digest. It was fur- 
ther alleged that in the particular 
case, the digest did not, it was be- 





9. The following paragraphs are lifted, with 
the permission of the copyright owner, from 
an article by the writer appearing in the 
February, 1953, issue of Lasor Law JourNat, 
published by Commerce Clearing House. 

10. (D. C. App. 1947), 163 F. 2d. 689. 
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lieved, correctly reflect the actual evi- 
dence, but differed therefrom in ma- 
terial respects, to the detriment of 
appellant. 

The Court refused to order that 
the digest be included in the record 
on appeal declaring: 

We are not concerned with the 
manner in -which the Commission 
gives consideration to the record; it is 
enough if it certifies that considera- 
tion has been given and that its find- 
ings arise therefrom. 

The Court further took the posi- 
tion that if the actual testimony in 
the record did justify the order, the 
Commission would be affirmed re- 
gardless of what sort of memoran- 
dum it read; and, per contra, if the 
evidence did not justify the order, it 
would be vacated. 

The difficulty with this reasoning, 
from the viewpoint of counsel repre- 
senting private parties haled before 
the Commission, is that in many cases 
there is “substantial evidence on the 
record considered as a whole” to sup- 
port either a finding of guilt or a 
finding of innocence. Often, decision 
depends on the weight to be accord- 
ed conflicting testimony. It seems 
entirely likely that a carelessly pre- 
pared digest (or, much worse, a di- 
gest prepared with the hope of sus- 
taining a finding supporting the 
Commission’s contentions) might 
lead to a different decision than 
would be obtained if the digest had 
been carefully and accurately pre- 
pared—or if decision were made by 
one who had heard the witnesses, or 
read their testimony in full. 

This case, it is thought, illustrates 
the great difficulty that inheres where 
the members of the agency must rely 
on the judgment and judicial abili- 
ties of junior staff assistants to weigh 
the evidence. 


Federal Trade Commission 


Oral argument (in cases where it is 
had) is the first step in the considera- 
tion of the case. Since the Commis- 
sioners, on hearing oral argument, 
are unfamiliar with the case, counsel 
for respondent must utilize his al- 
lotted time to acquaint the members 
of the Commission with the broad 
outlines of the case, and with the 


708 American Bar Association Journal 


general nature of his principal con- 
tentions. 

Thereafter, the Commissioner to 
whom the case has been assigned (on 
a schedule assigning cases to the in- 
dividual Commissioners in rotation) 
reviews and studies the record. He 
has a legal adviser who may and 
often does assist in the review and 
study of the record. On the basis of 
this joint study, there is prepared a 
report and recommendation as to 
the disposition which should be 
made of the matter. This report is 
sent to the other members of the 
Commission for their consideration. 
The case is then brought up for con- 
ference discussion. At such confer- 
ence one or more of the Commission- 
ers will frequently request additional 
time to review and study the case. 
After a majority of the members of 
the Commission have agreed on a 
decision, the case is again assigned 
to an individual member (the same 
one who prepared the original rec- 
ommendation if the decision is in ac- 
cordance with his recommendation) 
for preparation of the formal deci- 
sion. 

This procedure appears to be sub- 
stantially that which is used by many 
state supreme courts in the disposi- 
tion of their judicial work. While it 
appears to be admirably suited to 
the functions of an appellate body, 
considering specific assignments of 
error to the nisi prius decision, grave 
doubts persist as to the appropriate- 
ness of this method in an agency 
which can and does exercise the pow- 
ers of making original decision. The 
power of the Commission to sup- 
plant the initial decision of the hear- 
ing examiner relegates the latter’s 
determination to a role of secondary 
importance. Would it not be better 
if greater stature were assigned the 
hearing examiner’s initial decision, 
and the Commission were restricted 
to exercising substantially the same 
powers as are vested in appellate 
courts, on appeal from trial court 
decisions? 


Interstate Commerce 
Commission 


In the usual course, an assistant to 


one of the Commissioners review; 
the record and evidence, checks the 
pleadings, reads the briefs whic 
have been filed and studies the trap. 
script of oral argument. As a result 
of this study, he prepares a proposed 
final report. 

This proposed report is circulated 
among the Commissioners who are 
to vote on the case (three, if it is a 





Division case; eleven, if it is a full 
Commission case). It is also reviewed 
by a Board of Review composed of 
experienced examiners, who consid. 
er such matters as its consistency with 
prior Commission decisions, its effect 
on the rate structure involved, and 
other similar matters. The comments 
of the Board of Review are likewise 
circulated among the members of the 
Commission who are to participate 
in the decision of the case. 

The proposed final report and the 
Review Board’s comments thereon 
are then studied by each Commis- 
sioner with the assistance of his staff. 
If particular issues which have been 
raised by the exceptions previously 
filed appear significant, the assistants 
to the several Commissioners, or even 
the Commissioners themselves, may 
go beyond the staff report and com- 
ments, and make a personal study of 
some aspects of the pleadings or testi- 
mony. Quite often, the individual 
who prepared the report may be 
called in to answer questions regard 
ing the facts of the case. 

After this study by the Commis- 
sioners has been completed, the case 
is placed on a conference list to be 
considered on a specified date. At 
that conference, the views of the vat- 
ious Commissioners are brought 
forth and discussed. Sometimes, this 
conference results in the making of 
changes in the proposed final report 
which had been originally prepared 
by the staff. In other cases, the pro- 
posed report is approved. 

It would seem that exigencies of 
time and the pressures of the Com 
mission’s heavy case-load require the 
Commissioners in the main to cor 
fine their independent study of the 
case to issues similar to those cot 
sidered by the judges of appellate 

(Continued on page 771) 
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Finality of Draft Board Decisions 


by Carl L. Shipley + of the District of Columbia Bar 


® The Universal Military Training and Service Act provides that decisions of local 
draft boards as to whether or not to defer registrants shall be “final’, subject to ap- 
peal to special appeal boards and to the President. The word “final” in this statute, 
however, is not to be taken literally. The courts have construed it as limiting but not 


denying judicial review. The extent to which a registrant may obtain a judicial hear- 
ing on a disputed draft board decision is the subject of Mr. Shipley’s article. The 


subject matter of the article is drawn from his experience as Hearing Officer for 


the Justice Department in determining conscientious objector claims in the District 


of Columbia. 





® Since 1917 the draft statutes have 
contained provisions seeking to give 
“finality” to the administrative de- 
cisions of the draft boards in classi- 
fying registrants and in determining 
their status.1 The Universal Military 
Training and Service Act of 1951, 
which is the current draft law, con- 
tains the following provision:? 
The decisions of such local board 
shall be final, except where an. ap- 
peal is... taken... . The decision 
of such appeal boards shall be final 
in cases before them on appeal unless 
modified or changed by the President. 
... the determination of the President 
shall be final. 
The plain purport of the language 
contained in the act would seem to 
be that the administrative decisions 
of the local boards, appeal boards 
and the President are beyond the 
reach of judicial review. However, 
the Supreme Court of the United 
States has stated that “final” as used 
in the Act does not mean “final” in 
the ordinary sense,? leaving the ex- 


tent of allowable judicial review in 
some doubt. 

But first, who are these boards 
which have such power? The act 
directs the President, on recommen- 
dation of the governor or compa- 
rable official in each state, to estab- 
lish one or more local boards in each 
county, consisting of three or more 
civilian members. The local boards 
have the power, within their respec- 
tive jurisdictions, to hear and deter- 
mine “all questions or claims with 
respect to inclusion for, or exemp- 
tion or deferment from, training and 
service” under the draft law. The 
only limitation on this authority is 
a right of appeal to an appeal board, 
likewise appointed by the President 
and composed of civilians. At least 
one appeal board must be estab- 
lished in each federal judicial dis- 
trict. Decisions of the appeal boards 
may be appealed to the President 
himself.5 


Whether a man is to serve in 


the military forces often determines 
whether he shall risk death or injury, 
loss of career or business opportunity 
or violate a principle of religious 
conscience. And while Congress has 
the constitutional power to call 
everyone to the colors,® it has not 
done so. For instance, veterans, cer- 
tain merchant seamen, certain aliens, 
members of the National Guard, the 
Vice President, all elected state of- 
ficial, members of Congress and 
state legislatures, state and federal 
judges, ministers and students pre- 
paring for the ministry, certain cate- 
gories of persons employed in indus- 
try, agriculture or other occupations, 
certain state and federal employees, 
certain doctors, dentists, druggists, 
veterinarians, scientists, certain per- 
sons with dependents, certain cate- 
gories of persons found to be physi- 
cally, morally or mentally defective, 
certain high school and college stu- 
dents and religious conscientious ob- 
jectors are all entitled to deferment 
from military service under the Act.” 
It may be seen at a glance that in- 





1. 40 Stat. 76 (1917); 54 Stat. 885 (1940); 
62 Stat. 604 (1948); 65 Stat. 75 (1951), 50 
U.S.C.A. App. Par. 460(b)(3) (1951). 

2. 50 U.S.C.A. App., 460(b) (3) (1951). 

3. Estep v. U.S., 327 U.S. 114, 90 L. ed. 567; 
Nugent v. U.S., 346 US. 1. 

4. 50 U.S.C.A. App. Par. 460 (b) (3) (1951). 

5. Ibid. 

6. Tyrrell v. U.S., 200 F. 2d 8; George v. 
U.S., 196 F. 2d 445; Warren v. U.S., 177 F. 2d 
596; Atherton v. U.S., 176 F. 2d 835; Rase v. 
U.S., 129 F. 2d 204. 

7. 50 U.S.C.A. App. Par. 456(h) (1951). 
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clusion or exclusion from one of 
these enumerated classes of darlings 
of the law can be the difference be- 
tween life and death or the loss of 
all that one holds dear. Questions 
of deferment and classification must 
necessarily rest on facts, and the ex- 
perience of mankind has recom- 
mended the necessity of determining 
the truth or falsity of alleged facts 
by a careful application of rules of 
judicial procedure and rules of evi- 
dence by persons trained in the law. 
Yet it is significant that the civilian 
draft board members need not be 
lawyers, or have any judicial experi- 
ence; no real procedural safeguards 
are provided, and no application of 
evidentiary rules is suggested in the 
act. But among the favored classes, 
the conscientious objector is afforded 
an additional procedural step which 
contains the suggestion of a proce- 
dural safeguard. If his claim for ex- 
emption from military service is de- 
nied by the local board, and he 
appeals to the appropriate appeal 
board, the appeal board must refer 
the claim to the Department of Jus- 
tice. The act provides that:® 


The Department of Justice, after ap- 
propriate inquiry, shall hold a hear- 
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ing with respect to the character and 

good faith of the objections of the 

person concerned, and such person 
shall be notified of the time and 
place of such hearing. 

After holding the conscientious 
objector hearing, the Department of 
Justice recommends to the appeal 
board that the claim be sustained or 
not sustained, as the case may be. 

If a conscientious objector’s claim 
to exemption under the Act has 
been denied and he has exhausted 
all of the administrative remedies 
available to him, to what extent may 
he resort to the courts for judicial 
review of the administrative decision 
denying his claim? 


“Final”? Decisions... 
‘Final’? Does Not Mean Final 


As pointed out above, the act in 
terms makes the draft board decision 
“final”. A Supreme Court Justice has 
recognized the import of the word- 
ing: 
One need not italicize “final” to make 
final mean final, when nowhere in the 
Act is there any derogation of this 
Congressional command of finality. . . 
Fortunately, the most that can be 
said for the “finality” provision of 
the Act is that it reduces to some 
extent the scope of judicial review 
in conscientious objector cases.1° Just 
how much and where is not entirely 
clear.1! Needless to say this is an un- 
satisfactory posture of the law for 
the conscientious objector. Although 
exemption from military service re- 
sults only from the grace of the Gov- 
ernment,!? once that grace has been 
exercised, the beneficiary of the ex- 
emption is possessed of a legal right. 
The present draft law categorically 
exempts the conscientious objector 
from service.!3 If a draft board im- 
properly denies a registrant’s claim 
to exemption on conscientious ob- 
jector grounds and compels him to 


bear arms in violation of the tenets 
of his religious faith, it has sown the 
seeds of violence. The Sepoy rebel. 
lion in India in 1857 against British 
authority grew out of a violation of 
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the religious beliefs of the native 
soldiers. History records numerous 
incidents of a similar sort, e.g., the 
Thirty Years War in Germany in 
1618. Thus, it is important in terms 
of the principles of orderly govern. 
ment that the scope of judicial re. 
view of draft board decisions in con. 
scientious objector cases be as exten. 
sive as possible. 

The methods by which a consci- 
entious objector may bring an al- 
legedly improper draft board deci- 
sion into court for judicial review 
are severely limited. For instance, 
he may not bring an action to enjoin 
the local board from inducting him 
into the military.1* Likewse, he can. 
not obtain an injunction in a federal 
court to restrain Selective Service 
officials from compelling his induc- 
tion. Such legal actions have been 
determined to be “premature”,® 
since the registrant has not “passed 
through the administrative processes 
leading to induction”. Nor can a 
registrant whose claim to exemption 
is denied obtain judicial review of 
the draft board decision via the 
declaratory judgment route.!* Such 
cases are said not to be based on an 
“actual controversy”,!7 or the courts 
say they lack jurisdiction.'* Consc:- 
entious objectors have resorted to 


the common law writ of certiorari 


as a technique to obtain judicial re 
view of a draft board decision, but 
without avail, as it has been held 
that administrative decisions are not 
reviewable by certiorari.1® And yet 
another unsuccessful approach has 
been the effort to fix civil liability 
for damages on Selective Service per 
sonnel for either malicious prosect- 
tion or violation of the Civil Rights 








8. Note 7 supra. 

9. Estep v. U.S., 327 U.S. 114, 136. 

10. See Shipley, Conscientious Objection— 
A Legal Right, 13 Fev. Bar Jour. 282 (1953). 

11. See Davis, Unreviewable Administrative 
Action, 15 Fep. Rutes Dec. 433, 434, for com- 
parison with finality provisions of other 
statutes. 

12. U.S. v. Alvies, 112 F. Supp. 618; Ry 
Draft Board No. 1 v. Conners, 124 F. 

13. Universal Military Training and pho 
Act of 1951, §6(j), 50 U.S.C.A. App. Par. 456 (J) 
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14. Local Board No. 1 v. Conners, 124 F. 


15. Permutl v. Armstrong, 112 F. Supp. 
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Act2° The courts have ruled that of- 
gcers administering the draft law 
“are afforded personal immunity 
from civil actions for damages for 
acts done in relation to matters com- 
mitted to them by law although 
probable cause be absent and malice 
be present in their enforcement of 
the law.”*! (Italic’ added.) Attempts 
to obtain judicial review by actions 
in the nature of mandamus have also 
failed, on the ground that the Selec- 
tive Service System must be kept free 
“from the delays and disruption in- 
cident to court interference prior to 
induction”.22 So much for the types 
of court proceedings that cannot suc- 
ceed. Now for those that might. 

Apparently the only methods by 
which a conscientious objector can 
obtain judicial review are:?3 

(1) To wait until he has been in- 
ducted, and then petition for a 
writ of habeas corpus, or 
Refuse to submit to induction 
and in the criminal prosecution 
for violation of the Act which 
follows, defend on the ground 
that the board’s action was with- 
out basis in fact or contrary to 
law. 

Having resorted to either of these 
drastic expedients, the next question 
is one of just how much judicial re- 
view the registrant can expect. The 
Supreme Court of the United States 
has attempted to mark the bounda- 
ties of available review as set by the 
“finality” provision of the Act:?4 

The provision making the decisions 

of the local boards “final” means to 

us that Congress chose not to give 
administrative action under this Act 
the customary scope of judicial re- 
view which obtains under other stat- 
utes. It means that the courts are not 
to weigh the evidence to determine 
whether the classification made by the 
local boards was justified. The deci- 
sions of the local boards made in 
conformity with the regulations are 
final even though they may be errone- 
ous. The question of jurisdiction of 
the local board is reached only if 
there is no basis in fact for the classi- 
fication which it gave the registrant. 

This decision clearly sets forth the 
tule that a reviewing court will set 
aside a draft board classification un- 
less it is supported by evidence of 
some sort. How much evidence in- 
dicating that a conscientious objec- 
tor’s claim is not bona fide is re- 
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quired to preclude court review of 
a draft board denial of an exemption 
claim? This critical quantum has 
been defined as a “substantial basis 
for the classification order’’.25 It is 
reasonably certain, then, that the 
conscientious objector is entitled to 
have the issue of factual basis for a 
draft board decision submitted to a 
trial court for judicial review. But 
" . when a court finds a basis in 
the file for the board’s action that 
action is conclusive’’.2¢ 

In short, the Supreme Court would 
seem to have partially nullified the 
“finality” provision of the Act by 
allowing a certain amount of judi- 
cial review for draft board decisions, 
corresponding in kind, if not degree, 
to the review given other adminis- 
trative orders, i.e., a review of the 
record to determine whether the ad- 
Ministrative decision is based on 
competent evidence.27 However, as 
pointed out above, the conscientious 
objector is at a disadvantage in that 
he is not permitted any direct judi- 
cial review of his classification or- 
der,28 but must raise the issue of un- 
derlying evidence collaterally in ha- 
beas corpus or criminal proceedings. 
Thus, while he can obtain a certain 
amount of review, he cannot obtain 
it by the same method as is the case 
with other administrative decisions. 
Further, while the draft board deci- 
sion is subject to collateral judicial 
review, the courts will not apply the 
same test to determine whether the 
decision is adequately supported by 
evidence as in other administrative 
decisions. In the ordinary adminis- 
trative decision the courts insist that 
it be supported by “substantial evi- 
dence.”2® In reviewing draft board 
decisions the Supreme Court has 
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stated categorically, “Nor will the 
courts apply a test of ‘substantial 
evidence’”’.8° How much evidence, 
then, must a draft board have in the 
record before it is justified in denying 
a conscientious objector’s claim? The 
Supreme Court has said:*4 
the courts may properly insist 
that there be some proof that is in- 
compatible with the registrant’s proof 
of exemption. 
Just how much is “some” evidence 
awaits further judicial interpreta- 
tion. For the moment, at least, it is 
more than none and less than “sub- 
stantial”. Whether an administrative 
order based on less than substantial 
evidence is unconstitutionally arbi- 
trary remains to be seen. 

The conscientious objector whose 
claim to exemption is improperly 
denied by a draft board can be saved 
on judicial review. A wrong decision 
may not be final. Of course “. . . ex- 
emption is a matter of grace, and the 
selective service registrant bears the 
burden of clearly establishing a right 
to the exemption.”32 Once he has 
made a prima facie case, the draft 
board must come forward with some 
evidence to rebut the presumption 
that the conscientious objector is en- 
titled to exemption,** if it wishes to 
deny the claim. Otherwise it will fall 
into the error of having the decision 
reversed as being based only on sus- 
picion and speculation.4 

However, local boards are not 
bound by traditional rules of evi- 
dence,®> they may make their case 
with hearsay, opinion, affidavits, self- 
serving statements, and other ques- 
tionable evidence, for whatever it is 
worth. 

In conclusion, it may be said that 
the conscientious objector is assured 





20. 8 U.S.C.A. 47. 

21. Gibson v. Reynolds, 172 F. 2d 95. 

22. U. S. v. Mancuso, 139 F. 2d 90. 

23. Ex parte Fabiani, 105 F. Supp. 139; 
Estep v. U.S., 327 U.S. 114; In. Re Abramson, 
196 F. 2d 261; Witmer v. U.S., 348 U. S. 375. 

24. Estep v. U.S., 327 U.S. 114, 122. 

25. Coz v. U.S., 332 U.S. 442, 453. 

26. See Note 25 supra. 

27. For example, findings of the Federal 
Trade Commission are final if supported by 
evidence, FTC v. Army & Navy Trading Co., 
88 F. 2d 776; National Labor Relations Board 
findings of fact are conclusive if supported 
by evidence, N.L.R.B. v. Arcade Sunshine Co., 
118 F. 2d 49; findings of an administrative 
agency such as Public Utilities Commission 
may not be set aside by a court where evidence 
supports them, Washington Gas Light Co. v. 
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cations Commission, see Mansfield Journal v. 
FCC, 180 F. 2d 28; as to Federal Power Com- 
mission, see Montana Power Co. v. FPC, 185 
F. 2d 491. 
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31. Note 30 supra; but see 68 Harv. L. Rev. 
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32. Note 30 supra. 
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Oxta. Bar Jour. 1596. 

35. Note 30 supra. 
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of sufficient judicial review to insure 
that a purely arbitrary denial of his 
claim to exemption will be reversed. 
This is important when it is con- 
sidered that his lot is often to be 
criticized, infrequently to be under- 
stood, seldom to be sympathized with 


by draft board members who do not 
share his views. And, too, the courts 
insist that he be given a fair hearing 
and opportunity to present his claim 
to exemption.3® However, in a matter 
so important as conscience, the “sub- 
stantial evidence” rule should apply. 


Perhaps the Supreme Court will fur. 
ther limit the “finality” section of 
the Act to bring this rule into ful} 
play. 





36. Eagles v. U.S. ex rel. Samuels, 329 Us, 
304, 312; U.S. v. Nugent, 346 U.S. 1; Witmer y. 
U.S., 348 U.S. 375; Sicurella v. U.S., 348 US. 
385; Simmons v. U.S., 348 U.S. 397; Gonzales 
v. U.S., 348 U.S. 407. 


Second Regional Meeting —Cincinnati- 


® The verdict of lawyers and judges 
attending the Association’s Regional 
Meeting in Cincinnati June 8 to 11 
was that it was one of the most 
profitable and enjoyable held thus 
far. Registrants for the “Big 7” meet- 
ing in the Netherland Plaza Hotel 
came from the States of Ohio, In- 
diana, Illinois, Tennessee, Michigan, 
Kentucky and West Virginia. 
Perhaps the outstanding charac- 
teristic of the Cincinnati meeting, of 
which Grauman Marks was general 
chairman, was the variety of attrac- 
tions, professional and social. On 
the professional side there were top- 
notch institutes and workshops on 
trial tactics, taxation, corporation, 
administrative, labor and municipal 
law as well as on traffic courts and 
legal assistance to servicemen. On 
the social side there were such events 
as an old-fashioned showboat melo- 
drama by the famed Hiram College 
Players, an “Alt Heidelberg” beer 
party and dance, and an evening of 
“open house” private dinner parties 
for the visiting lawyers in the homes 
of Cincinnati attorneys. There also 


was a full schedule of special events. 


for ladies. The Ohio State Bar 
Association was host at a cocktail 
party for all registrants. 

Featured speakers came from gov- 
ernment, the judiciary and the legal 
profession. Included were United 
States Senators Estes Kefauver and 
Strom Thurmond, Solicitor General 
Simon E. Sobeloff, Assistant Secre- 
tary of State Thruston B. Morton 
and Judge Paul W. Brosman, of the 
United States Court of Military Ap- 
peals. From ‘the American Bar As- 
sociation, President Loyd Wright, 
President-Nominee E. Smythe Gam- 
brell and Chairman John D. Randall 


of the House of Delegates had prom- 
inent roles. At the opening Assembly 
session presidents of the state bar 
associations of the participating 
states spoke briefly. 

Another feature of the Assembly 
session was the recognition of three 
of the senior members of the Asso- 
ciation in the region. Two of them 
were present: Morison R. Waite, 88, 
of Cincinnati, a member of the As- 
sociation since 1914 and a grandson 
of the late Morrison R. Waite, of 
Toledo, Ohio, former Chief Justice 
of the United States, and William 
H. Wolfe, 77, of Parkersburg, West 
Virginia, a member of the Associa- 
tion for fifty-two years. A third 
senior member recognized, but un- 
able to be present, was William Mar- 
shall Bullitt, 82, of Louisville, Ken- 
tucky, a member of the Association 
continuously since 1900. 

The third day of the program, on 
Saturday, a “Fair Trial and Free 
Press” panel attracted one of the 


largest audiences of the meeting 
Participants were United State 
Circuit Judge Florence E. Allen, of 
Cleveland, Richard P. Tinkham, of 
Hammond, Indiana, Chairman of 
the Public Relations Committee, 
and J. Russell Wiggins, managing 
editor of the Washington Post and 
Times Herald. United States Judge 
Alexander Holtzoff of the District 
of Columbia presided as modera- 
tor. 

This was the second regional 
meeting on the 1955 calendar. The 
third will be held October 12-15 in 
Minneapolis-St. Paul for the North- 
west region embracing Iowa, Min- 
nesota, Montana, Nebraska, North 
Dakota, South Dakota and Wiscon- 
sin. The fourth and final regional 
meeting of the year will be in New 
Orleans, November 27-30, for the 
Deep South states of Alabama, Ar- 
kansas, Florida, Georgia, Louisiana, 
Mississippi,- Oklahoma, Tennessee 
and Texas. 
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(Left to right) Morison R. Waite, John D. Randall, Chairman of the House of 


Delegates, and William H. Wolfe. 
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« This is the concluding installment of Mr. Harris’s summary of the study of the 
report of the Commission on Organization of the Executive Branch of the Gov- 
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' The increasing scope and complex- 
ity of administrative functions of the 
Federal Government have given rise 
in recent years to proposals for the 
creation of a permanent office to 
study and recommend improvements 
in administrative procedure. The At- 
torney General’s Committee on Ad- 
ministrative Procedure recommend- 
ed in 1941 that an Office of Federal 
Administrative Procedure be estab- 
lished to examine critically the pro- 
cedures and practices of agencies, to 
receive suggestions and criticisms 
from all sources and to collect and 
collate such information.5® The first 
Hoover Commission urged that the 
Administrative Management Divi- 
sion of the Office of the Budget 
should perform a similar function.5® 
And the final report of the Presi- 
dent’s Conference on Administrative 
Procedure proposed the establish- 
ment of an Office of Administra- 
tive Procedure to perform continu- 
ous studies of administrative proce- 
dures, initiate co-operative efforts 
among agencies to develop uniform 
tules, collect and publish facts and 
slatistics concerning the procedures 
of agencies, and assist agencies in the 
formulation and improvement of ad- 
ministrative procedures.*® Common 
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to all these proposals was the concept 
that the powers of the proposed office 
should be primarily advisory. 

While, upon the basis of its study, 
the task force concurred in the estab- 
lishment of such an office, it felt that 
to be fully effective it should have 
mandatory as well as advisory pow- 
ers. Having already advocated the 
creation of an Office of Legal Serv- 
ices and Procedure within the De- 
partment of Justice to administer the 
career legal service and perform 
duties pertaining thereto, the task 
force proposed that additional func- 
tions be conferred upon that office in 
procedural matters. 

The task force found that the 
principal publication media of agen- 
cies and departments of the executive 
branch, the Federal Register and the 
Code of Federal Regulations, were 
losing effectiveness by the publica- 
tion of many rules and regulations 
of limited interest. In some cases, 
statutes have been copied at length 
in the Code. In one year sixty sepa- 
rate notices, many of them of consid- 
erable length, were published in the 
Register on the subject of limitations 
on the shipment of California and 
Arizona lemons. Both the Register 
and the Code have become enormous 





The Hoover Commission Report: 


Improvement of Legal Services and Procedure 


by Whitney R. Harris - Former Executive Director of the American Bar Association 


in size. The Federal Register con- 
tains 8,000 pages each year. The 1949 
edition of the Code had 23,454 pages, 
and the supplements and revised vol- 
umes to June 30, 1954, an additional 
18,213 pages. 

In the light of these facts, the task 
force proposed that the Office of 
Legal Services and Procedure be 
given authority to determine wheth- 
er the publication of any rule, regu- 
lation, opinion, order or other writ- 
ten statement is required under the 
law, and to permit or direct any 
agency to use a short form or alter- 
native method of public information 
where notice is published in the 
Register and the office certifies that 
the short form or alternative method 
is adequate to inform the public. 
Properly utilized, this authority 
could make the Register and the 
Code highly readable and useful 
publications. 

Methods of accomplishing greater 
uniformity in agency rules of prac- 
tice and procedure were studied by 
the task force. It found the principal 
difficulty to be that rules are drafted 
by each agency or department, with- 
out any central supervision in the 
executive branch and often without 
any central supervision within the 
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agency. The task force proposed that 
agencies be required to file prompt- 
ly with the Office of Legal Services 
and Procedure the rules of substance 
and procedure adopted by them and 
that statutory authority be given the 
office to require agencies to comply 
with directives for the simplification, 
clarification and uniformity of such 
rules. 

The Commission concurred in 
these important proposals. It recom- 
mended that an Office of Legal Serv- 
ices and Procedure be established 
within the Department of Justice to 
assist agencies in simplifying, clari- 
fying and making uniform, rules of 
substance and procedure; to insure 
agency compliance with statutory 
public information requirements; 
and to receive and investigate com- 
plaints regarding legal procedures 
and to report thereon to the authori- 
ties concerned. 


IV. Transfer of Judicial 
Functions of Administrative 
Agencies to the Courts 


The first official act of the Consti- 
tutional Convention of 1787 was the 
adoption of a resolution that a “na- 
tional Governt. ought to be estab- 
lished consisting of a supreme Legis- 
lative Executive & Judiciary”.*! As 
Mr. Justice Story later wrote in his 
commentaries, “. . . from this fun- 
damental proposition sprang the 
subsequent organization of the 
whole government of the United 
States”’.62 

Of course, the doctrine of the sep- 
aration of powers was not first con- 
ceived at Philadelphia. It can be 
found in the writings of Aristotle 
and Cicero, of Locke and Montes- 
quieu, and of Blackstone. It was 
prevalent in the political philosophy 
of the English people from whom we 
had taken our legal system. Sir Wil- 
liam Holdsworth has written: “If a 
lawyer, a statesman, or a political 
philosopher of the 18th Century had 
been asked what was, in his opinion, 
the most distinctive feature of the 
British constitution, he would have 
replied that its most distinctive fea- 
ture was the separation of powers of 
the different organs of the govern- 
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ment.’’63 While the doctrine did not 
originate in America, it was most 
clearly stated in the Constitution of 
the United States and has been most 
firmly adhered to in this country. Of 
it, the Solicitor General of the 
United States, Simon E. Sobeloff, 
said at the 1954 Annual Meeting of 
the American Bar Association: 

The very principle of the separation 
of powers—so basic in our form of gov- 
ernment—is predicated on the concept 
that to declare a rule is one function 
and to apply it to specific cases is a 
distinct function; and that any at- 
tempt to combine the two is likely to 
prove unwise and dangerous.®4 
The chief characteristic of the ad- 

ministrative agency, which has come 
into prominence as a primary in- 
strumentality of governmental con- 
trol and regulation in the first half 
of the twentieth century, has been a 
commingling of executive, legisla- 
tive and judicial powers within a 
single body, contrary to the histori- 
cal concept of the separation of gov- 
ernmental powers in American pol- 
ity. To the solution of this problem 
the task force gave its best efforts. 

It concluded, preliminarily, that 
the problem could not be solved at 
the appellate level. From time to 
time, over a period of nearly twenty 
years, bills have been introduced in 
Congress to establish a specialized 
appellate court to review adminis- 
trative decisions. The task force felt 
that superior judicial administra- 
tion and more certain and uniform 
interpretation of constitutional and 
statutory provisions would be pro- 
vided by retaining appellate review 
of administrative cases in courts of 
general jurisdiction. “The fact that 
they decide a wide variety of cases 
and controversies gives them the 
breadth of knowledge and under- 
standing of the law which best as- 
sures sound review of administra- 
tive decisions.”®5 The task force did 
not favor vesting judicial review in 
an administrative court. 

The problem, as it seemed to the 
task force, lay not at the appellate, 
but at the trial level. It concluded 
that separation of powers could be 
achieved in various ways: 

(1) Within agencies, persons re- 


sponsible for hearing and deciding 
cases may be separated from those 
responsible for investigation and 
prosecution. 

(2) Independent executive tribu. 
nals may be established. 

(3) Judicial functions of agencies 
may be transferred to courts of spe. 
cial jurisdiction. 

(4) Judicial functions of admin. 
istrative agencies may be transferred 
to courts of general jurisdiction. 

The task force submitted that in 
every case of administrative adjudi- 
cation there should be, at the least, 
an internal separation of functions 
by the use of hearing officers who 
are independent of investigative and 
prosecuting officials. Beyond that, 
depending upon stage of develop. 
ment, the adjudicative process may 
be committed to an independent ex- 
ecutive tribunal, removed to a court 
of special jurisdiction or transferred 
to the courts of general jurisdiction. 
“The trend, however, should be in 
the direction of the removal of ad- 
judication from the administrative 
to the judicial level.’ 

On the basis of the study which it 
made of existing regulatory agencies, 
and the judicial functions _per- 
formed by them, the task force pro- 
posed: first, that wherever practicable 
such typically judicial remedies as the 
imposition, remission or compromise 
of money penalties, the award of rep- 
arations or damages and the issuance 
of injunctive orders be transferred to 
the ordinary courts; and, second, that 
an Administrative Court of the 
United States be established at the 
trial level with jurisdiction in the 
fields of trade regulation and taxa- 
tion. 

The Commission concurred in 
these far-reaching proposals. It rec 
ommended that Congress inquire 
into the feasibility of transferring to 





61. 1 Farrand, THE REcorps OF THE FEDERAL 
Convention, (New Haven, Yale University 
Press, 1934) page 35; Documents ILLUSTRA- 
TIVE OF THE FORMATION OF THE UNION OF THE 
American States, (Government Printing Of- 
fice), page 122. 

62. gon CoMMENTARIES ON THE CONSTITU- 
TION OF THE Untrep States (4th edition, Little, 
Brown & Co. 1873), page 378. 

63. 10 Holdsworth, History or Enotish LAW, 
(Boston, 1938) 713. 

64. 41 A.B.A.J. 13-14 (1955). 

65. Task Force Rep., page 239. 

66. Task Force Rep., page 240. 
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the courts certain judicial functions 
of administrative agencies, such as 
those referred to in the task force re- 
port, wherever it may be done with- 
out harm to the regulatory process. 
And it recommended that an Admin- 
istrative Court of the United States 
be established with jurisdiction not 
only in the fields of trade regulation 
and taxation, but also in labor rela- 
tions. 

The task force did not propose an 
Administrative Court of general ju- 
risdiction to hear a variety of cases 
for administrative agencies, but rath- 
eracourt of special jurisdiction with 
limited and clearly defined author- 
ity. The task force proposed that 
initially there should be only two 
sections. But it was contemplated 
that the court would provide an in- 
sttumentality to which, from time ‘to 
time in the future, additional ad- 
judicatory functions in special areas 
might be transferred by the creation 
of new sections. 

The task force did not consider 
that the Administrative Court would 
necessarily be the final step in the 
removal of adjudicative functions 
from agencies to the courts. It rec- 
ognized that some functions might 
eventually be removed from the Ad- 
ministrative Court to courts of gen- 
eral jurisdiction. ‘““The Administra- 
tive Court thus would constitute the 
primary instrumentality to serve the 
intermediate stage in the evolution 
of administrative adjudication from 
agencies to courts of general jurisdic- 
tion,””67 

The task force proposed that the 
Department of Justice should repre- 
sent the United States before the Ad- 
ministrative Court in the absence of 
statutory authority conferred upon 
agencies to be represented by their 
own counsel. While it recognized 
that the Administrative Court would 
determine the qualifications of per- 
sons who would be permitted to 
practice before the court, the task 
force proposed that reasonable pro- 
tection be given non-lawyers who 
have an equitable claim to continua- 
tion of representation in which they 
have engaged and established their 
Principal means of livelihood. 


The task force was unanimous in 
proposing tax and trade sections in 
the Administrative Court. It also con- 
sidered proposals for labor and im- 
migration sections. Of the sixteen 
members and consultants of the task 
force, all but two favored the labor 
section and all but five favored the 
immigration section. Since the Com- 
mission recommended that the court 
have tax, trade and labor sections, 
the proposals of the task force on 
the organization of the court will be 
considered upon that premise. 

The Administrative Court would 
have a chief judge, and each section 
a presiding judge. The chief judge 
and the presiding judges would con- 
stitute collectively the Council of the 
Administrative Court which would 
meet from time to time, upon call 
of the chief judge, to survey the con- 
dition of business in the court. The 
council would prepare plans for the 
assignment of judges to sections, re- 
view the calendars of each section 
and submit suggestions in the inter- 
est of uniformity and expedition of 
business. 

The Administrative Court would 
have twenty-two judges. The sixteen 
judges of the Tax Court would be 
appointed to and constitute the tax 
section. Three judges would be ap- 
pointed to and constitute the trade 
section, and three, the labor section. 
All judges would be appointed by 
the President, by and with the advice 
and consent of the Senate. The court 
would be provided with a sufficient 
number of court commissioners to 
enable each section to conduct its 
business expeditiously. 

While the principal administrative 
office of the court would be in Wash- 
ington, D.C., the judges and commis- 
sioners would hear cases in the lo- 
calities most convenient to the par- 
ties and best suited to the dispatch 
of business. The council would ap- 
point the clerical staff, marshals and 
deputies. The master calendar would 
be maintained in the administrative 
offices of the court. 

Judges would possess all the pow- 
ers of judges of United States district 
courts for preserving order and com- 
pelling the attendance of witnesses 
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and the production of evidence. Pro- 
ceedings would be governed by the 
rules of civil procedure for the 
United States district courts to the 
extent applicable. The court would 
be served by the Administrative Of- 
fice of the United States Courts. All 
decisions of the court and its sections 
would be subject to review in appro- 
priate United States courts of ap- 
peals. 

The Administrative Court of the 
United States, as proposed by the 
task force, would constitute a trial 
court of special jurisdiction within 
the established federal judicial sys- 
tem. Its status would be comparable 
to that of the Court of Claims. It 
would not exercise jurisdiction now 
conferred upon any federal court. 
Nor would it affect the federal ap- 
pellate judicial system. The task 
force was very clear in its view that 
the jurisdiction of the court should 
be original and not appellate. The 
Commission, however, recommended 
that Congress consider whether the 
trade and labor sections of the court 
should have original or appellate 
jurisdiction. 

Tax Section. The Tax Court is a 
purely judicial body located for his- 
torical reasons within the executive 
branch of the Government. It per- 
forms the same functions in tax cases 
as the United States district courts 
and the Court of Claims, depending 
upon whether the taxpayer elects to 
pay his tax and sue for recovery or to 
default in payment and sue for re- 
determination. The task force ob- 
served that the “perpetuation of an 
executive tribunal to exercise exclu- 
sively judicial functions constitutes 
a continuing and serious violation 
of the doctrine of separation of gov- 
ernmental powers,”® and it pro- 
posed the creation of the tax section 
within the Administrative Court to 
have the same organization, jurisdic- 
tion and procedure as the present 
Tax Court, and with the same right 
of appeal from its decisions. The 
Commission fully concurred in these 
proposals. 

Trade Section. The Department 





67. Com. Rep., page 87. 
68. Task Force Rep., page 256. 
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of Justice has primary responsibility 
for enforcement of the antitrust laws 
of the United States. The Federal 
Trade Commission has similar au- 
thority in respect to unfair methods 
of competition and unfair and de- 
ceptive practices in trade and com- 
merce. Several other agencies have 
like authority in their fields of spe- 
cial competence. Among these are 
the Interstate Commerce Commis- 
sion, the Federal Communications 
Commission, the Civil Aeronautics 
Board, the Federal Reserve Board, 
the United States Tariff Commission, 
the Federal Power Commission, the 
Department of the Interior and the 
Department of Agriculture. Typical- 
ly, the enforcement procedure is the 
cease and desist order enforced by 
supplementary judicial action. 

The cease and desist order is, in 
effect, an administrative injunction. 
While it is not self-enforcing, the 
order usually is accorded prima fa- 
cie validity in proceedings for en- 
forcement. The task force felt that 
this type of order should be issued 
in the first instance by a court which 
would be able to enforce the order 
directly, without necessity for a sep- 
arate proceeding, as at present. It 
proposed that the several agencies 
now authorized to issue such orders 
conduct the investigation and prose- 
cution of actions in the trade section 
of the Administrative Court. Other 
functions, including rule-making, in- 
dustry conferences and compliance 
proceedings, would not be affected 
by conferring this jurisdiction upon 
the trade section. The Commission 
agreed with this proposal in its en- 
tirety. 

Labor Section. The members of 
the task force who proposed a labor 
section within the Administrative 
Court felt that, in principle, there 
was little difference between the 
cease and desist order used in labor- 
management cases and that used in 
trade regulation. Only one agency, 
the National Labor Relations Board, 
has authority to issue such orders in 
labor relations whereas several agen- 
cies have that authority in trade 
regulation. The recommendation to 
establish a labor section in the Ad- 
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ministrative Court would affect only 
the formal adjudicatory functions of 
the board. It would continue its ac- 
tivities in the certification of labor 
unions, the holding of elections and 
the determination of conflicts over 
representation. It would receive and 
investigate charges of unfair labor 
practices and would seek to adjust 
such charges by conference and 
agreement. In proceedings before the 
labor section, the Board would be 
the prosecuting agency and would 
retain responsibility for observing 
compliance. The effect of the pro- 
posal would be to transfer to the 
judiciary the hearing of formal 
charges of unfair labor practices and 
the issuing of injunctions to restrain 
such practices as were found to be 
unfair. The injunctions would be 
enforceable directly in the court 
which issued them. The Commission 
agreed with this proposal. 

The recommendation of the Com- 
mission for the establishment of an 
Administrative Court of the United 
States constitutes the most significant 
result of the study and report of the 
task force. It offers a fundamental 
solution to the difficult problem 
of accommodating twentieth-century 
activities of government with eight- 
eenth-century principles of govern- 
ment. It points the way toward the 
restoration of the judiciary as the 
sole branch of the government re- 
sponsible for adjudication, without 
endangering the primary regulatory 
responsibilities of agencies and com- 
missions. And it provides an instru- 
mentality to which adjudicative func- 
tions of administrative bodies may 
be transferred as such functions at- 
tain identification and maturity in 
the future. 


V. Hearing Commissioners 


Probably no aspect of administra- 
tive practice and procedure has re- 
ceived the attention, in recent years, 
that has been given to the status of 
those officers of the executive branch 
who conduct administrative hear- 
ings. Except where statutes provide 
for special boards or officers, or agen- 
cies themselves preside, adjudicative 
functions under the Administrative 






Procedure Act are conferred upon 
hearing examiners.®® The relation. 
ship of the hearing examiner to the 
agency he serves has yet to be ade. 
quately defined. Fundamentally, in 
the view of the task force, the diff. 
culty has been that the hearing ex- 
aminer has been considered to be 
an executive rather than a judicial 
officer. As such, he has been expected 
to execute administrative policy in 
the determination of cases assigned 
to him. Only by giving the hearing 
examiner judicial status may he be 
expected to perform a truly judicial 
function. 

The task force studied this prob- 
lem intensively and considered at 
length various proposals which have 
been offered to solve it, such as ap- 
pointment of hearing examiners by 
the President, or establishing control 
over them through an Office of Ad- 
ministrative Procedure. After consid- 
ering all such proposals, the task 
force arrived at three basic conclu- 
sions: 

(1) Primary _ personnel 
sion of hearing commissioners should 
be given to a Chief Hearing Commis- 
sioner, appointed by the President 
by and with the advice and consent 
of the Senate, who should be at- 
tached to a judicial rather than an 
executive office; 

(2) The Chief Hearing Commis- 
sioner should appoint all hearing 
commissioners, subject to the ap- 
proval of a presidentially appointed 
non-partisan advisory committee 
composed of persons directly inter- 
ested in the appointment of highly 
qualified persons to hearing commis- 
sioner positions; and 


supervi- 


(3) Hearing commissioners should 
be assigned and recalled by the Chiel 
Hearing Commissioner to serve ef 
ficiently the hearing requirements ol 
all agencies. 

Next to the Administrative Court 
of the United States, this is the most 
important proposal of the task force. 
It converts the hearing examiner- 
an executive official—into a hearing 
commissioner—a judicial officer; i 
removes the appointment and assign: 


———— 





69. 5 U.S.C. §1006 (1952). 






















































men 
and 
sion 
depe 
wat 
F 
ence 
pert 
The 
rece! 
num 
two 
two 
that 
and 
poir 
mor 
wou 
and 
miss 
havi 
y | 
sons 
give 
poir 
mov 
of t 
ers, 
belc 
Cou 
H 
the 
fun 
wou 
sive 
desi 
fel 
sior 
lon 
0a 
ing 
] 
the 
pos 
exa 
con 
ind 
case 
by 
age 
asi 
tin 
met 


con 
istr 
the 
and 





ed upon 
relation. 
er to the 
» be ade. 
itally, in 
the diffi- 
aring ex- 
ed to be 
. judicial 
expected 
policy in 
assigned 
> hearing 
ay he be 
y judicial 


his prob- 
dered at 
rich have 
ch as ap- 
niners by 
g control 
ce of Ad- 
er consid: 
the task 
c conclu- 


supervi- 
‘rs should 
Commis- 
President 
1 consent 
d be at- 
than an 


Commis- 

hearing 
the ap- 
pointed 
ommittee 
tly inter- 
of highly 


r commis- 


rs should 
the Chiel 
serve ef- 
ements ol 


ive Court 
the most 
ask force. 
caminer- 
1 hearing 
yfficer; it 
nd assign 


——— 











ment of these officers from agencies; 
and it assures that hearing commis- 
joners shall have the status and in- 
dependence of judgment of adminis- 
yative trial judges.*° 

The task force took note of differ- 
ences in the difficulty of work now 
performed by hearing examiners. 
There has been a consistent trend in 
recent years toward reducing the 
number of examiner grades. Only 
wo agencies now have more than 
wo grades. The task force proposed 
that senior hearing commissioners 
and hearing commissioners be ap- 
pointed, the former to handle the 
more difficult cases. The two grades 
would have different compensation 
and tenure, only senior hearing com- 
missioners serving during good be- 
havior. 

The task force proposed that per- 
sons serving as hearing examiners be 
given first Opportunity to be ap- 
pointed hearing commissioners. Re- 
movals, other than for expiration 
of the terms of hearing commission- 
ers, would be for cause after hearing 
before judges of the Administrative 
Court. 

Hearing commissioners would be 
the only officers performing judicial 
functions for agencies and_ they 
would perform such functions exclu- 
sively. The task force recognized the 
desirability of experience in special 
felds, and proposed that commis- 
sioners be permitted to serve for 
long periods in single agencies so as 
acquire expert ability in conduct- 
ing specialized proceedings. 

The Commission concurred with 
the task force in these important pro- 
posals. It recommended that hearing 
examiners be replaced by hearing 
commissioners who are completely 
independent of the agencies whose 
cases they hear, who are appointed 
by an authority other than such 
agencies and, to the extent possible, 
assigned to one agency on a con- 
linuing basis. It further recom- 
mended that hearing commissioners 
ve placed under the administrative 
‘ontrol and direction of the Admin- 
strative Court of the United States, 
their tenure, status, compensation 
ind removal to be fixed by law. 





VI. Conclusion 

The report of the task force was 
predicated upon the studies made by 
its five task groups and their con- 
sultants.1 Task groups | and 5 were 
primarily responsible for the portion 
of the report on legal services; task 
groups 2 and 3, administrative pro- 
cedure; and task group 4, represen- 
tation before agencies. The full 
membership of the task force con- 
sidered, and passed upon, the report 
as a whole. The labor and immigra- 
tion sections of the Administrative 
Court, while supported by a majority 
of the task force members, were not 
submitted as task force proposals. No 
dissents or reservations were filed by 
any member of the task force with 
respect to other task force proposals. 

The Commission’s action on the 
task force report was marked by sim- 
ilar general agreement. Only with 
respect to amendments of the Ad- 
ministrative Procedure Act was there 
significant difference of opinion. Six 
members of the Commission de- 
clined to vote for these recommen- 
dations because of possible increase 
in governmental expenditures and 
other consequences. These members 
felt that the task force proposals for 
the improvement of administrative 
procedure should be submitted to the 
Congress without Commission ac- 
tion. 

All of the Commissioners sup- 
ported the recommendation for mak- 
ing the Tax Court a court of record. 
Two Commissioners expressed reser- 
vations with respect to the trade and 
labor sections of the Administrative 
Court. The Commissioners were una- 
nimous in the recommendations for 
change in the status of hearing com- 
missioners. Only one Commissioner 
expressed reservations upon other 
recommendations. 

The task force proposed legislative 
and administrative implementations 
of its proposals. It drafted two bills— 
a Legal Services Act and an Admin- 
istrative Code. The Legal Services 
Act contains provisions relating to 
the Department of Justice, the career 
Legal Service, the Department of De- 
fense and the Judge Advocate Gen- 
eral’s Corps for the Navy. The Ad- 
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ministrative Code constitutes a com- 


plete revision of the Administrative 
Procedure Act and includes titles on 
definitions, procedure, office of legal 
services and procedure, administra- 
tive court of the United States, hear- 
ing commissioners and appearance 
and representation. This legislation, 
the sectional analyses thereof and 
related administrative implementa- 
tions constitute 117 pages of the task 
force report. The bills were drafted 
with great care by the task force and 
constitute an accurate statutory re- 
statement of its proposals.*? Since the 
Commission did not concur with the 
task force on every proposal, or on 
the phrasing of several proposals, the 
task force legislation has been revised 
by the Commission’s legislative coun- 
sel. The revised legislation undoubt- 
edly will be considered by the Con- 
gress, although it is possible that 
some of the recommendations will 
be implemented through reorgani- 
zation acts. 

Underlying the proposals of the 
task force and the recommendations 
of the Commission were two domi- 
nant doctrines to which references 
may be found, sometimes expressly, 
more often indirectly, in the reports 
—the doctrine of the supremacy of 
law and the doctrine of the separa- 
tion of powers. The report of the 
task force, the suggestions which it 
made for the improvement of the 
processes of law in the executive 
branch of the Government and the 
recommendations of the Commission 
based thereon reflect respect for and 
adherence to these traditional con- 
cepts of American political philoso- 
phy. 





70. It was partly in consideration of this 
change in the status of hearing examiners that 
the task force proposed that commissioners be 
empowered to issue initial decisions subject to 
limited agency review. 

71. Task group 1: Ross L. Malone, Jr., 
chairman, Elbert P. Tuttle, Edward L. Wright, 
and Farley W. Warner, consultant; Task 
Group 2: Carl McFarland, chairman, Albert J. 
Harno, and Bernard Schwartz, consultant; 
Task Group 3: E. Blythe Stason, chairman, 
Herbert W. Clark, Harold R. Medina, and 
Frank E. Cooper, consultant; Task Group 4: 
Reginald Heber Smith, chairman, David F. 
Maxwell, James M. Landis, and A. James Cas- 
ner, consultant; Task Group 5: David W. Peck, 
chairman, Cody Fowler, and James M. Doug- 
las. 

72. The bills, with minor modifications, have 
been introduced in the House of Representa- 
tives by Representative Frank Thompson, Jr., 
of New Jersey, as H. R. 6114 and H. R. 6115. 
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Judicial Standing in Subsidy Cases: 


Availability of Review Should Be Expanded 


by Milton Eisenberg - of the District of Columbia Bar 


= There is an understandable tendency on the part of courts and administrative 
agencies to regard governmental subsidies as mere gratuities or charitable dona- 
tions, and often a claimant is met with the ruling that he has “no standing to sue”. 
Yet in our modern economy, subsidies are of vital importance to large segments of 
the population. Mr. Eisenberg’s article gives primary emphasis to the possibility 
of expanding the availability of judicial review in subsidy cases. 





® Suppose your client, a private pow- 
er company, is about to be put out 
of business by a new government 
financed cut rate competitor in the 
same area.1 Or suppose your client, 
a shipbuilder or air carrier, has just 
been denied a promised government 
grant without which it cannot con- 
tinue to operate.? Or suppose your 
client, a farmer, has been refused by 
the government parity prices for his 
products despite his compliance with 
all the costly restrictions of the price 
support program.® Or suppose your 
client, a veteran, has been denied GI 
benefits which he must have to com- 
plete his education.* And suppose, 
further, that in all these cases you 
believe the Government’s action is 
unauthorized and in fact is contrary 
to such laws as are applicable. Cer- 
tainly you would regard your client’s 
situation as serious, and you even 
might be forgiven if you shared some 
of his indignation. But what would 
be your chances of securing judicial 
relief for him? 

It is clear that you will not get 
very far in court unless you can es- 
tablish your client’s standing to sue. 
The initial problem of establishing 
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a justiciable status apparently has 
deterred many lawsuits, it still being 
the general notion that subsidies are 
mere gratuities or charitable dona- 
tions creating no enforceable rights 
in the intended beneficiaries.5 Since 
just: complaints may not be heard 
unless the plaintiff's standing is es- 
tablished, it may be worthwhile to 
consider here this threshold chal- 
lenge to justiciability. 

The typical subsidy program vests 
in administrative officials power to 
influence the welfare of substantial 
segments of our national economy. 
The magnitude of these programs® 





1. Cf. Alabama Power Co. v. Ickes, 302 U.S. 
464 (1938), discussed infra at 719. 

2. Cf. American President Lines v. Federal 
Maritime Board, 112 F. Supp. 346 (D.C. 1953), 
discussed infra at 720. 

3. Cf. Ayock-Lindsey Corp. v. United States, 
171 F. 2d 518 (C.A. 5 1948), disctissed infra 
at 721. 

4. Cf. Miller v. United States, 124 F. Supp. 
203, 23 L.W. 2162 (W.Mo. 1954), discussed infra 
at 774. 

5. See Schwartz, French ADMINISTRATIVE LAW 
Anp THe Common Law Wortp 157-158 (1954); 
Smith, Public Assistance As a Social Obliga- 
tion, 63 Harv. L. Rev. 266, 268-269 (1949). 

6. The scope of the Federal Government's 
subsidy operations is indicated by the follow- 
ing table which appears in Government Sub- 
sidy Historical Review, Committee Print of 
Committee on Agriculture, 83d Cong., 2d 
Sess., 2 (1954): [In million dollars] 


Agri- Gen- 

Fiscal cul- Busi- eral 
year ture ness Labor Veterans aids 
1949 . 341 773 175 5,549 1,091 


makes it imperative that there be 
adequate means for invoking judicial 
safeguards in their administration. 
Discussion of the problems in this 
area may help overcome some of the 
jurisdictional obstacles to securing 
more complete justice in this area 
of government activity. 


Justiciability of Complaints... 
Administrative Procedure Act 


The starting point for discussion of 
the justiciability of complaints about 
any federal agency action should be 
the Administrative Procedure Act 
The judicial review provisions of the 
Act are contained in Section 10° 
With respect to “standing” this sec 
tion provides that except so far as 
(1) statutes preclude judicial review 
or (2 ) agency action is by law com- 
mitted to agency discretion: 


Any person suffering legal wrong 





1950 . 601 789 228 =: 5,583 1,264 
1951 905 809 197 4,515 1,327 

1952 ... 463 1,041 200 4,710 1,364 

1053... SO 934 215 4,178 1,506 
1954 (esti- 

mated) 609 918 204 «4,057,672 
1955 (esti- 

mated) 549 609 , 216 4,095 1,686 
Total 3,773 5,873 1,435 32,687 _ 9,880 


Contrary to a widely held opinion that gov 
ernment subsidies are a recent innovation 
this report states: ‘“‘The subsidy is the oldest 
economic principle written in the laws of the 
Unied States. It has been used from time 
time since the inception of this Government 
to influence the direction of economic develop 
ment and to moderate the impact of the norm# 
workings of supply and demand. The principle 
has been employed to promote science, the 
arts, research, and for other Government aims 
and purposes.” Id. at 1. 

7. 5 U.S.C. §§1001-1011 (1952). 

8. 5 U.S.C. §1009 (1952). 
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because of any agency action, or ad- 
versely affected or aggrieved by such 
action within the meaning of any rel- 
evant statute, shall be entitled to ju- 
dicial review thereof. 

Apart from the introductory excep- 
tions,° two problems arise under this 
ection pertinent to our subject, 
namely, whether agency action 
granting or denying a subsidy (1) 
can cause any person to “suffer a 
legal wrong” or (2) can “adversely 
aflect or aggrieve” any person “with- 
in the meaning of any relevant 
statute”. 

(l) Legal Wrong. The “legal 
wrong” concept as a condition for 
standing to question government ac- 
tion is illustrated by Alabama Power 
Co. v. Ickes, 302 U.S. 464 (1938). In 
that case a private electric power 
company operating in Alabama sued 
to enjoin the execution of allegedly 
unconstitutional and illegal “‘loan- 
and-grant agreements” made with 
several Alabama municipalities un- 
der the public works provisions of 
the National Industrial Recovery 
Act. These agreements obligated the 
Federal Emergency Administrator of 
Public Works to make loans and 
grants to the municipalities to en- 
able them to construct municipal 
electrical distribution systems which 
would then be operated in compe- 
tition with the plaintiff. The Su- 
preme Court, without determining 
the validity of the agreements, 
ifirmed the decrees of the lower 
courts dismissing the suit on the 
ground that the power company was 
without standing to challenge the 
administrator’s acts. 

The decision of the Supreme 
Court was unanimous.!° Justice 
Sutherland in his opinion for the 
Court explained that the “courts 
have no power to consider in isola- 
tion and annul an act of Congress 
on the ground that it is unconsti- 
lutional; but may consider that 
question ‘only when the justification 
for some direct injury suffered or 
threatened, presenting a justiciable 
sue, is made to rest upon such 
at" The opinion emphasized 
that the term “direct injury” in a 
legal sense is limited to such 
Wrongs’ as result in the “violation 





of a legal right”. In this case, the 
Court concluded that even if the 
business of the power company is 
curtailed or destroyed by the opera- 
tions of the municipality, “it will be 
by lawful competition from which 
no legal wrong results”. 

The Alabama Power case estab- 
lished that a person who is a com- 
petitor of a party receiving a loan 
or grant from the government does 
not for that reason alone have stand- 
ing to challenge the legality of such 
action in the courts. It is premised 
on the view that injury to a legally 
protected right is the “touchstone to 
justiciability”. Anti-Facist Commit- 
tee v. McGrath, 341 U.S. 123, 140 
(1951). In other cases, the Supreme 
Court has said that standing to com- 
plain of an injury by the govern- 
ment must rest upon a “legal right, 
—one of property, one arising out of 
contract, one protected against tor- 
tious invasion, or one founded on a 
statute which confers a privilege”, 
Tennessee Power Co. v. Tennessee 
Valley Authority, 306 U.S. 118, 137- 
138 (1939), and this right must be 
a “particular right [of the plaintiff] 

. as distinguished from the pub- 
lic’s interest in the administration of 
law.” Perkins v. Lukens Steel Co., 
310 U.S. 113, 125 (1940). 

(2) Adverse Effect. Two years aft- 
er the Alabama Power case the Su- 
preme Court made it clear in an- 
other unanimous decision,!? Federal 
Communications Commission v. San- 
ders Radio Station, 309 U.S. 470 
(1940), that these judicial limita- 
tions on standing could be substan- 
tially enlarged by Congress. The 
statute involved in the Sanders 
case!8 allowed an appeal to the 
courts “by any. . . person aggrieved 
or whose interests are adversely 
affected by any order of the [Federal 
Communications] Commission. . . .” 
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The Court held that this provision 
conferred standing to sue upon any 
competitor suffering “economic in- 
jury” from the challenged agency 
action. Without referring to the 
Alabama Power case, Justice Rob- 
erts, in his opinion for the Court, 
simply declared: “It is within the 
power of Congress to confer such 
standing to prosecute an appeal.” 

On the merits in the Sanders case, 
the Supreme Court held that eco- 
nomic injury to an existing station 
is not a separate and independent 
element to be taken into considera- 
tion by the Federal Communications 
Commission in determining whether 
to grant a license. This emphasizes 
the difference between the jurisdic- 
tional and substantive issues in cases 
under similar statutes, competitive 
status being sufficient to invoke the 
jurisdiction of the Court, although 
it may be irrelevant to a disposition 
of the merits. It emphasizes also the 
marked difference between the “le- 
gal wrong” and “adversely affected” 
tests, since if increased competition 
is irrelevant to the validity of a gov- 
ernment grant, it can hardly be the 
predicate of a “legal wrong” to a 
competitor under the Alabama case 
rationale. 

Section 10(a) of the Administra- 
tive Procedure Act clearly incorpo- 
rates both the judicial “legal wrong” 
and the legislative “adversely affect- 
ed” tests for standing. On its face, 
the “adversely affected” status is 
sufficient only where recognized as 
such under another applicable en- 
actment as was the situation in the 
Sanders case.'* This follows from the 
statement of this provision in Sec- 
tion 10(a) in terms of the “mean- 
ing of any relevant statute”, indicat- 
ing that without such an enactment, 
the provision has no independent 
significance under the Administra- 





9. The questions of whether particular sub- 
sidy statutes “preclude review” or commit ac- 
tion to “agency discretion” are not discussed 
in this article except as they are related to the 
specific problem of “standing.” An analysis of 
these and other related problems under the 
judicial review provisions of the Administra- 
tive Procedure Act is contained in Davis, 
Nonreviewable Administrative Action, 96 U.Pa. 
L. Rev. 749 (1948), and Davis, Unreviewable 
Administrative Action, 15 F.R.D. 411, 433 
(1954). 

10. Mr. Justice Black, the only member of 
the present Court who sat in this case, con- 


curred only in the result. 

11. Quoting from Massachusetts v. Mellon, 
262 U.S. 447, 486 (1923). 

12. By this time, four members of the pres- 
ent Court already were serving, namely: Mr. 
Justices Black, Reed, Frankfurter and Douglas. 

13. See 47 U.S.C. § 402(b) (1952). 

14. See also, Associated Industries v. Ickes, 
134 F. 2d 694, 701 (2d Cir. 1943), vacated on 
other grounds, 320 U.S. 707 (1943); Anti- 
Fascist Committee v. McGrath, 341 U.S. 123, 
151 (1951) (Frankfurter, J., concurring), and 
Attorney General’s MaNuaL ON THE ADMINIS- 
TRATIVE Procepure Act 96 (1947). 
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tive Procedure Act.'5 

Such an interpretation of the “ad- 
versely affected” provision of Section 
10(a) also may be constitutionally 
necessary. Under Article III, § 2 of 
the Constitution, the federal courts 
may exercise jurisdiction only over 
actual “cases and controversies’’.'6 
But, as already indicated,!7 a private 
citizen’s suit challenging govern- 
mental action will not present a ‘“‘jus- 
ticiable controversy” over which the 
courts have jurisdiction unless that 
action has caused a “legal wrong” 
to the particular plaintiff. Obvious- 
ly, then, a mere “adverse effect” 
would be constitutionally insufficient 
as a basis for standing under these 
precedents.!8 

The Sanders case, which upholds 
standing based on “adverse effect” 
can be reconciled with these prece- 
dents only by giving major emphasis 
to the language in that opinion rec- 
ognizing Congress’ authority to con- 
fer such standing by special statute. 
This point is thoroughly considered 
in Associated Industries v. Ickes.'® 
In that case a statutory provision 
allowing a “person aggrieved” to 
seek review was upheld against the 
contention that it conferred juris- 
diction on the courts without the 
requisite case or controversy. Reject- 
ing this argument, Judge Frank, 
writing for the Court, explained: 

While Congress can constitutionally 
authorize no one, in the absence of an 
actual justiciable controversy, to bring 
a suit for judicial determination either 
of the constitutionality of a statute or 
the scope of powers conferred by a 
statute upon government officers, it 
can constitutionally authorize one of 
its own officials, such as the Attorney 
General, to bring a proceeding to pre- 
vent another official from acting in 
violation of his statutory powers; for 
then an actual controversy exists, and 
the Attorney General can properly be 
vested with authority, in such a con- 
troversy, to vindicate the interest of 
the public or the government. Instead 
of designating the Attorney General, 
or some other public officer, to bring 
such proceedings, Congress can con- 
stitutionally enact a statute confer- 
ring on any non-official person, or on 
a designated group of non-official per- 
sons, authority to bring a suit to pre- 
vent action by an officer in violation 
of his statutory powers; for then, in 
like manner, there is an actual con- 
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troversy, and there is nothing consti- 
tutionally prohibiting Congress from 
empowering any person, official or 
not, to institute a proceeding involv- 
ing such a controversy, even if the sole 
purpose is to vindicate the public in- 
terest. Such persons, so authorized, are, 
so to speak, private Attorneys General. 
This apparent limitation of the 
“adversely affected” test to situations 
in which expressly authorized by 
some other relevant statute appears 
to have been largely disregarded in 
a recent district court subsidy case, 
American President Lines v. Federal 
Maritime Board, 112 F. Supp. 346 
(D.D.C. 1953). In that case suit was 
brought by a steamship company for 
a declaratory judgment and an in- 
junction to set aside subsidy grants 
made by the defendant Board to two 
of the plaintiff's competitors. On the 
jurisdictional issue, District Judge 
Holtzoff held that while the plain- 
tiff had not suffered any “legal 
wrong” because of the subsidy grant 
to its competitors, it had standing to 
sue as a party “adversely affected or 
aggrieved” by the Board’s action. In 
reaching this conclusion, Judge 
Holtzoff expressly relies on the San- 
ders case. Observing that the “‘phra- 
seology of the pertinent provisions 
of the Administrative Procedure Act 
and of the Federal Communications 
Act are practically identical”, he 
concludes: “If a competitor who 
fears adverse economic effects has a 
right to challenge the legality of offi- 
cial action under one of the Acts, the 
conclusion is inescapable that he 
may do so under the other Act.” 
The difficulty with Judge Holt- 
zoff’s analysis is that the Maritime 
Act, 46 US.C. § 1171 et seq. (1952), 
under which the Federal Maritime 
Board made the challenged grants, 
contains no express provision au- 
thorizing appeals to the courts from 
such action by persons “adversely 
affected” or “adversely aggrieved”. 
Hence, unlike the situation in the 
Sanders case, the “relevant statute” 
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ant United States District Attorney. He 
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and his LL.B. from the Cornell Law 
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tional Labor Relations Board and with 
other federal agencies. 





here does not accord judicial stand- 
ing to this category of persons. 
Therefore, unless the plaintiff suf- 
fered a “legal wrong” (and Judge 
Holtzoff held it had not under the 
rationale of the Alabama Power 
case) it would appear that it was 
without standing to challenge the 
Board's grant. 

Judge Holtzoff’s result ignores the 
“within the meaning of any relevant 
statute” limitation of the “adverse: 
ly affected or aggrieved” test of 
standing. The effect of this decision 
is to read into this provision of the 
Administrative Procedure Act the 
Sanders test for standing regardless 
of whether Congress has expressly 50 
provided in a “relevant statute’. 
This conclusion apparently is based 
on Judge Holtzoff’s view that the 
“Administrative Procedure Act is 10 








15. Statutes such as the Federal Communica- 
tions Act which expressly authorize ‘‘adversely 
affected’’ parties to petition for review of the 
agency’s action usually require that such peti- 
tions be filed in a court of appeals for the 
appropriate circuit. However, where the appli- 
cable statute is silent in this regard and juris- 
diction is predicated on the Administrative 
Procedure Act, the action must be commenced 
in the district court. See City of Dallas, Texas 
v. Rentzel, 172 2d 122 (5th ‘Cir. 1949), cert. 


American Bar Association Journal 





denied, 338 U.S. 858 (1949). 

16. Aetna Life Ins. Co. v. Haworth, 200 US 
227, 239 (1937). 

17. See cases cited in text, supra, at 719, and 
L. Singer & Sons v. Union Pacific R. Co. 31! 
U.S. 295, 304 (1940). 

18. See Associated Industries v. Ickes, supt?, 
note 14, 134 F. 2d at 704, and S. Rep. 752, 79% 
Cong., Ist Sess. 26 (1945). 


19. Note 14, supra. 
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mere codification of pre-existing 
law”. As he explains in his opinion: 
“If that [codification] were all that 
was accomplished by the enactment 
of this far-reaching statute, the pro- 
digious labor that had been put into 
it, would have gone for naught. Con- 
temporary discussion and debate 
dearly demonstrate that one of the 
main objectives of the Administra- 
tive Procedure Act was to extend the 
right of judicial review. One of its 
purposes was to enlarge the author- 
ity of the courts to check illegal and 
arbitrary administrative action. The 
courts stand between the citizen and 
administrative officers. The statute 
ceated no new remedies but con- 
templated the use of established 
types of proceedings to achieve its 
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pend upon whether such subsidies 
are characterized as rights in law or 
as “bounties”—“‘payments as of grace 
and not of right’”.2° As the Supreme 
Court said in an early case: “A claim 
having no foundation in law, but 
depending entirely on the generos- 
ity of the government, constitutes 
no basis for the action of any legal 
principle . .. . [I]f the government 
from motives of public policy, or 
any other considerations, shall think 
proper, under such circumstances, to 
make a grant of money to the heirs 
of the claimant, they receive it as a 
gift or pure donation. A donation 
made, it is true, in reference to some 
meritorious act of their ancestor, but 
which did not constitute a matter of 
right against the government.”?! 

A modified “privilege-right” view 
of subsidy justiciability has been 
taken in several more recent deci- 
sions. In Ayock-Lindsey Corp. v. 
United States, 171 F. 2d 518 (5th 
Cir. 1948), an action was brought by 
a naval stores operator to recover 
the difference between the subsidy 
payable under the Soil Conservation 
Act?? to the plaintiff and its wholly 
owned corporate subsidiary as sep- 
arate entities and the amount ac- 
tually paid the plaintiff and its sub- 
sidiary considered as a single enter- 
prise. The Court of Appeals, with 
one judge dissenting, held that the 
suit was justiciable. Rejecting the 
contention that the subsidy to naval 
stores producers was a mere gratu- 
ity creating “no enforceable claim 
or right of action against the Gov- 
ernment”, the majority of the court 
said: “In view of the numerous re- 
quirements for the naval stores op- 
erator to put himself in position to 
receive the payments, we regard the 
subsidies not as gratuities but as com- 
pensatory in nature. » 5; 
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court concluded that there was an 
“implied contract” on the part of 
the government to pay the subsidies 
on which a suit could be maintained. 
As the opinion explains: “When 
the Secretary of Agriculture 
published bulletins and promulgat- 
ed rules providing for the payment 
of subsidies to those naval stores pro- 
ducers who accepted the offer by 
voluntarily coming under, and com- 
plying with, the Act, there were re- 
vealed the traditional essentials of a 
contract, namely, an offer and an 
acceptance, to the extent that we 
would hesitate to hold that there 
was not at least an implied contract 
to pay subsidies, in some amount, 
and that a claim thereunder would 
also be founded upon a regulation 
of an executive department.’?3 
The majority in Ayock relied in 
part on Illinois Packing Co. v. Sny- 
der, 151 F. 2d 337 (Emer. App. 
1945). Jurisdiction in that case ul- 
timately was predicated on express 
language in the Emergency Price 
Control Act of 1942, and hence it 
probably is not directly in point. 
However, the issue involved raised 
the “privilege-right” problem and 
the opinion of the court sheds some 
light on this question. Briefly, the 
Government contended that the reg- 
ulation at issue provided for “meat 
subsidies” in the nature of a bounty 
or gratuity from the government and 
accordingly, that the plaintiff could 
not legally object to its exclusion 
therefrom. Rejecting this phase of 
the Government’s argument, the 
court said that “it is hardly accurate 
to describe the meat subsidies as a 
gratuity or bounty” and concluded 
that the subsidy regulation was “one 
of the mechanisms of the price con- 
trol program’”.*4 Since the plaintiff 
(Continued on page 774) 





20. Blagge v. Balch, 162 U.S. 439 (1895). See 
also Work v. United States, 267 U.S. 175 (1925); 
and Slocumb v. Gray, 86 U.S. App. D.C. 5, 179 
F. 2d 31 (D.C. Cir. 1949) (‘‘Veterans’ benefits 
are mere gratuities and ‘the grant of them 
creates no vested right.’ ”’) 

21. Emerson v. Hall, 13 Pet. 409, 413 (US. 
1839). 

22. 16 U.S.C. §590 et seq. (1952). 

23. Contra: Moore v. United States, 45 F. 
Supp. 656 (S.D. Iowa 1942). In the Moore case 
suit was brought to compel the Secretary of 
Agriculture to pay soil conservation benefits 
which allegedly were being withheld arbitrar- 
ily and without legal justification. The court 


held that the claim could not based upon an 
express or implied contract with the United 
States, and that it therefore was without juris- 
diction. The decision is questionable in view 
of the numerous conditions exacted by the 
government in exchange for its promise to 
pay conservation benefits. See 16 U.S. C. §§ 
590a-590h, 590i, 590j-590q (1952). 

24. This subject is fully discussed in River- 
view Packing Co. v. Reconstruction Finance 
Corporation, 207 F. 2d 361 (C.A. 3d 1953) 
where the court likewise concludes that “The 
meat subsidy payments were not mere gratu- 
ities or bounties but were articulated with the 
price control program and operated as com- 
pensatory in nature se as to validate a lower 
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Entertaiment Program of Universal Appeal 


by C. Brewster Rhoads - Chancellor, Philadelphia Bar Association 


#" The May issue of the JOURNAL an- 
nounced tentative plans for Phila- 
delphia’s entertainment of the mem- 
bers and distinguished guests of the 
American Bar Association in August. 
That program is now completed. 

The historic setting of colonial 
Philadelphia, the presence of the 
President of the United States, the 
Vice President and the Chief Justice 
as our guests, the commemoration of 
the two-hundredth anniversary of the 
birth of John Marshall, and the 
serious character of many of the 
issues which will highlight the de- 
bates in the House of Delegates, will 
assure a stimulating and memorable 
meeting. 

The Philadelphia Bar Association, 
as Official host, in fine and intimate 
co-operation with the Pennsylvania 
and Delaware Bar Associations, does 
not seek to detract from the sched- 
uled activities or the heavy duties of 
the delegates, officers and Board of 
Governors; but, on the assumption 
that our guests, irrespective of age or 
other disabilities, might seek respite 
from such serious deliberations, the 
Committee on Arrangements has 
scheduled a varied recreational pro- 
gram, calculated to appeal to the 
cultural tastes and normal appetites 
of those who may wish to leaven 
their activities by good homespun 
recreation. With this objective be- 
fore us, and in the hope that we 
might keep our good friends as far as 
possible from the terror of Philadel- 
phia hotel roonis in mid-August, we 
have sought to develop an entertain- 
ment program with universal appeal. 
We hope that when our last guests 
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leave Philadelphia they will carry 
home memories of gracious hospitali- 
ty in the tradition of our city which 
is privileged to welcome the 78th 
Annual Meeting of the American 
Bar Association at its opening session 
on August 22. 

The daily activities scheduled for 
the entertainment of our guests will 
no doubt have been published long 
before this message is read. A few 
words highlighting several of these 
events and activities may afford an 
opportunity for choice of recreation. 

On Sunday evening, August 21, 
our guests will be privileged to visit 
the world-famous Longwood Gar- 
dens illuminated by the magnificent 
colored fountains patterned after 
the gardens of Versailles. Through 
the courtesy of the Delaware Bar As- 
sociation the Savoy Opera Company 
will present a performance of Trial 
by Jury in an outdoor theater lo- 
cated in the Gardens. Transporta- 
tion will be provided for all of our 
guests, and we are confident that 
those being entertained by their 
personal friends in the suburban 
countryside of Philadelphia will be 
able to journey to Longwood Gar- 
dens by private conveyance. 

The program includes a concert 
by the National Broadcasting Com- 
pany’s Symphony Orchestra of the 
Air in Philadelphia’s air-conditioned 
Convention Hall on the evening of 
August 22, with special guest stars 
in attendance, and of course reserved 
seats for the members of the Ameri- 
can Bar Association. As Convention 
Hall accomodates upwards of 13,000 
persons, we intend to implement the 


public relations program of the As- 
sociation by making this splendid 
concert available without charge to 
members of the public who wish to 
share with us this outstanding musi- 
cal contribution. 

Among the many features of par- 
ticular interest to our ladies are a 
tea and fashion show through the 
courtesy of John Wanamaker, Phila- 
delphia, in its comfortable air-con- 
ditioned tea-room. The distaff group 
of our Arrangements Committee in- 
sists that the contemplated tour of 
the old houses of Colonial Phila- 
delphia on Thursday, August 25, 
which will take a group of our guests 
through historic houses and gardens 
of Philadelphia, Fairmount Park and 
Germantown, concluding with lunch- 
eon tendered by the Philadelphia 
Bar Association at the Philadelphia 
Cricket and Germantown Cricket 
Clubs, will be an outstanding event 
of great interest to those interested 
in gardens and historic homes. 

A unique feature of our entertain- 
ment will be a “zoo party” on the 
evening of Tuesday, August 23, in 
the first zoological garden established 
in America on the estate of John 
Penn, grandson of the founder of 
Pennsylvania. In addition to watch 
ing the feeding of the animals, and 
wondering what they may be think- 
ing of human beings, appropriate 
refreshments suitable to all tastes 
will be served. This event is spon- 
sored by the Philadelphia Bar As 
sociation in collaboration with and 
through the courtesy of the Zoologi- 
cal Society of Philadelphia. 

Those interested in the economic 
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situation of Philadelphia in relation 
to the great and ‘fast developing 
Delaware Valley, U.S.A., will be af- 
forded an opportunity to visit the 
Fairless Plant of the U. S. Steel Cor- 
oration on Tuesday, August 23. 
The SS. State of Pennsylvania, with 
facilities to accommodate upwards 
of 3000 persons, will leave the Chest- 
nut Street Wharf in mid-morning 
and return in time for evening en- 
gagements. Box lunches will be 
served, and those who do not wish to 
take the tour of the Fairless Plant 
will be permitted to remain on 
board and journey as far north as 
Trenton on the Delaware. This trip 
will certainly be of great interest to 
those who wish to observe the indus- 
trial development of Philadelphia’s 
waterfront, pass close by the Penn 
Treaty site, and enjoy the beau- 
ties of some of the old Colonial 
homes along the Delaware River. 

We are delighted to announce that 
the reception in honor of Loyd 
Wright, President of the American 
Bar Association, on the evening of 
August 24, will be sponsored by 
the Pennsylvania Bar Association 
whose President, Paul A. Mueller, 
has made elaborate arrangements 
through an energetic committee for 
the reception in the Art Museum, a 
truly magnificent building at the 
head of Philadelphia’s Parkway. 
Here, prior to the formal reception 
at ten o'clock, our guests will be af- 
forded an opportunity to roam 
through the beautiful galleries of 


) the Museum, examine at leisure 


world-famous works of art, and re- 
turn to the reception which will be 
held in the room housing the collec- 
tion of paintings formerly owned by 
the late John G. Johnson, one of 
the foremost lawyers of the Ameri- 
can Bar. Music and dancing will 
follow the reception which we hope 
will not only be a fine tribute to 
Loyd Wright, but will afford an op- 
portunity for companionship and 
enjoyment which an occasion of this 
kind should produce. 

Much has already been said con- 
cerning the plans for Wednesday, 
August 24, when the President of 
the United States will be the guest 





of the American Bar Association 
and deliver an address at Independ- 
ence Hall followed by an appro- 
priate response from Chief Justice 
Warren. Preceding his address the 
President will proceed from his head- 
quarters in Philadelphia to Inde- 
pendence Mall, escorted by Phila- 
delphia’s First City Troop in Coloni- 
al uniform, and accompanied by the 
United States Marine Corps’ Drum 
and Bugle Corps. On the Mall just 
north of Independence Hall, a lunch- 
eon will be tendered to the American 
Bar Association and its distinguished 
guests by the Insurance Company of 
North America, founded in Phila- 
delphia in 1792. 

I should like to add a note of in- 
terest to the teen-agers who may be 
joining us in August. A special com- 
mittee has been formed to afford 
appropriate entertainment for those 
youngsters who may wish to slip away 
from the city for a day’s recreation 
along the Jersey Coast or who might 
wish to enjoy tennis, golf, swim- 
ming or other recreational activities 
throughout the countryside of Phila- 
delphia. We hope that this program 
may induce many of our friends to 
bring to Philadelphia their children, 
with the assurance that every effort 
will be made to give them a fine 
time during their brief stay with us. 

For those who may be especially 
concerned with cultural and historic 
Philadelphia, tours to points of in- 
terest are being arranged at conveni- 
ent times. A committee under the 
leadership of George P. Orr and 
William Clarke Mason has arranged 
a group of unique and rare exhib- 
its which will be made available 
through the courtesy and co-opera- 
tion of the University of Pennsylva- 
nia Museum, the Pennsylvania Acad- 
emy of the Fine Arts, the American 
Philosophical Society, the Philadel- 
phia Free Library, the Atwater Kent 
Museum and the Historical Society 
of Pennsylvania. These interesting 
exhibits include Benjamin Franklin’s 
will, data on his electrical experi- 
ments, a manuscript draft of the 
Declaration of Independence written 
entirely in the hand of Thomas 
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Jefferson, historical wills, and docu- 
ments from the Register of Wills, the 
first draft of the Constitution of the 
United States, Andrew Hamilton's 
“freedom box” presented to him by 
the City of New York upon the 
winning of the Zenger case and many 
other choice articles of literary and 
historical interest. These will be in- 
cluded in a special and informative 
guidebook for distribution to the 
members of the American Bar As- 
sociation. 

It would be impossible in the short 
space allotted me to give due credit 
to the scores of men and women of 
the Pennsylvania and the Philadel- 
phia Bar Association who have con- 
tributed their time, thought and en- 
ergy to planning a well-rounded en- 
tertainment program for our guests. 
Our Advisory Chairmen include 
our beloved Senator George Wharton 
Pepper, Joseph W. Henderson, for- 
mer President of the American Bar 
Association, Chief Justice Horace 
Stern of the Supreme Court of 
Pennsylvania, William A. Schna- 
der, former Attorney General of 
Pennsylvania, and William Clarke 
Mason and Robert T. McCracken, 
past Chancellors of the Philadelphia 
Bar Association. 

We are deeply indebted to J. 
Wesley McWilliams, Chairman of 
our Entertainment Committee, to 
Mrs. John W. Lord, Jr., Chairman 
of the Ladies Activities Committee, 
to David F. Maxwell, Executive Vice 
Chairman of our Committee on Ar- 
rangements, to Walter E. Alessan- 
droni in charge of the Headquarters 
Committee, and to Bernard G. Segal 
who has headed up so effectively our 
important Finance Committee. My 
sincere and heartfelt thanks are 
tendered to every member of our 
fine group of committees and to 
their chairmen. 

We look forward with genuine 
anticipation to the advent in Phila- 
delphia of our friends of the Ameri- 
can Bar Association. They will be 
welcome, and we hope they will en- 
joy with real satisfaction every min- 
ute of their brief stay in this historic 
city. 


August, 1955 * Vol. 41 723 
























































AMERICAN BAR ASSOCIATION 


Journal 


TAPPAN GREGORY, Editor-in-Chief.............+. Chicago, Ill. 
LOUISE CHILD, Assistant to the Editor-in-Chief... .Chicago, Ill. 


BOARD OF EDITORS 





eg <a, SR Seattle, Wash. 
PEPIN MOENPRPONS 65.05 cesscdes ue ee belneptens sees Salem, Ore. 
eR PIITIIEN S555 01s sc do Pda ps gp dso onee onus Chicago, Ill. 
CAMDEN NaC MMOMURR Ts ho sisccccccceessnssed Binghamton, N. Y. 
sctes ie by 8 See EET TS Sioux Falls, S$. Dak. 
MMPOG Sk 5 aioip Nartssidip gies a wh aaneee'y od New York, N. Y. 
SOTED Wis NINE 9:00 0.0s Sc skvinesvineenie sce Philadelphia, Pa. 


dea ciate tac tick bial ke Gb.we Vane enr bees te Los Angeles, Calif. 
JOHN D. RANDALL, Chairman, House of Delegates............ 
Psi cacaichesip tree ou sickest + bee eae ene bab ateGhce Cedar Rapids, la. 
HAROLD H. BREDELL, Treasurer of the Association.............- 
Kdisbnwe cha VE SES oh 60e 5:04,5 0aKGR bone AEA Indianapolis, Ind. 


General Subscription price for nonmembers, $5 a year. 

Students in Law Schools, $3 a year. 

Price for a single copy, 75 cents; to members, 50 cents. 

Members of the American Law Student Association, $1.50 a year. 


EDITORIAL OFFICES 
Gee eee Gita: Siveali..5 oo escecsccesones cue Chicago 37, Ill. 


Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters may 
be presented, the editors of the Journal assume no responsi- 
bility for the opinions or facts in signed articles, except to the 
extent of expressing the view, by the fact of publication, that 
the subject treated is one which merits attention. 











s John Marshall: Expounder of the 
Constitution 


Philadelphia is the fitting site for the tribute from the 
American Bar to Chief Justice John Marshall. For it 
was here on July 6, 1835, that he died in his eightieth 
year. Philadelphia—city where American independence 
was proclaimed to the world! Philadelphia—where the 
American Constitution was born! Here in Independ- 
ence Hall we can see again that symbol of American 
freedom, the Liberty Bell, which ended its labors when 
it cracked tolling the funeral knell of John Marshall. 
Nineteen hundred fifty-five marks the two hundredth 
anniversary of the birth of this illustrious American 
lawgiver. 

Born on September 24, 1755, Marshall was destined 
to foin that contemporary company of immortal Vir- 
ginians to whom America can never fully repay its debt. 
His formal education in the law was limited to six 
months’ study at William and Mary College under the 
rare tutelage of George Wythe. Although he lacked a 
formal education, his native genius and his ability to 
work could put to shame many a college graduate of his 
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day—and our own. During the Revolution he took up 
arms against Britain, fought at Monmouth and suffered 
the privations of Valley Forge. Returning to Richmond 
he soon developed the largest law practice in that city 
and became the acknowledged head of the eminent Vir. 
ginia Bar of his day. He was a militant advocate in striy. 
ing for the adoption of the new Constitution. He was a 
strong Federalist who served his country as envoy to 
France and, at Washington’s urging, as a Congressman, 
President Adams was responsible for appointing him, 
first Secretary of State, and finally in 1801 to the post 
where he gained legal immortality, Chief Justice of the 
United States. 

As Chief Justice, John Marshall wrote himself in- 
delibly into American constitutional law. As our pres. 
ent esteemed Chief Justice points out in the pages ol 
this issue of our JOURNAL, Marshall’s friend and judi- 
cial colleague, Joseph Story, labelled him “the ex- 
pounder of the Constitution”. And so he was! Marshall 
was the true chief of his Court. Over the bitter opposi- 
t.on of Thomas Jefferson, he established the doctrine 
of judicial review in Marbury v. Madison. ‘Merely an 
obiter dissertation of the Chief Justice”, Jefferson called 
it—but Marshall’s landmark still stands! The unity he 
brought to the burgeoning nation is best exemplified 
by the number of unanimous decisions of the Cour 
during his regime. Jefferson condemned this practice 
of “caucusing opinions” but it gave new dignity and 
power to the Court and the Constitution. 

John Marshall’s place in history is secure. Schoolboys 
and law students, lawyers and judges still fondly repeat 
his ringing phrases interpreting our revered Constitu- 
tion: “A government of laws, and not of men”; “A con- 
stitution is framed for ages to come, and is designed to 
approach immortality as nearly as human institutions 
can approach it”; “the power to tax involves the power 
to destroy”; “it is a constitution we are expounding”- 
a constitution “to endure for ages”. Marshall warned 
Americans that “we shall remain free if we do not de- 
serve to be slaves”. Truly it was Marshall's pen which 
wrote the rubrics of our constitutional law. Yet the 
eyes of this simple, modest lawyer and judge were filled 
with tears as he listened to the mighty Webster's elo- 
quent, emotional peroration on behalf of Dartmouth 
College. 

John Marshall’s image is the only American law 
giver’s which adorns the frieze of our Supreme Court 
building. This is a fitting tribute to his unique place 
in Anglo-American law. For who will provide the at 
swer to Justice Story’s questions in his famous eulogy ol 
Chief Justice Marshall delivered a few months after his 
death: 

When shall we look upon his like again? When may We 
again hope to see so much moderation with so much firm: 
ness; so much sagacity with so much modesty; so much 
learning with so much purity; so much wisdom with 80 
much gentleness; so much splendor of talent with so much 


benevolence; so much of everything to love and admire 
with nothing, absolutely nothing to regret? 
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sKorean Law Center 


Justice is not justice by our standards unless it be un- 
der law; and our liberties live only as they are main- 
tained under the law. The law fashioned in the frame- 
work of our Government is not the law of the tyrant or 
the dictator; it is basic to that Government instituted 
io secure inalienable rights, deriving its “just powers 
fom the consent of the governed”. They, the people 
themselves, are the authors of our laws. 

Under this philosophy of law and government our 
nation has grown great; our citizens have known com- 
fort and well-being and good living. For this philosophy 
we have always been ready and willing to fight, know- 
ing well that otherwise they are lost. 

As we have prospered, we have come to realize great 
ympathy for those less fortunate and to entertain an 
earnest desire to help them follow our example if they 
are responsive and the prospects of resulting usefulness 
of effort are reasonable. 

Korea has been a nation for 4300 years. Yet even 
today it knows little of our law and our system for the 
administration of justice. Their judges and lawyers 
were educated under Japanese law. But the Koreans 
are proud of their new constitution and eager to learn 
from us something of Anglo-American constitutional 
law. To this end, President Rhee requested our State 
Department to send two United States lawyers to con- 
duct an institute on this subject in Korea. The response 
was favorable and former President Robert G. Storey 
and Dr. Jerome Hall, of Indiana University Law School, 
were designated. What they found, what they did and 
what they planned made a gratifying story of achieve- 
ment and progress as told in the pages of our July issue 
by Mr. Storey. 


8 Reading on the Run 


Lawyers today are overwhelmed by a deluge of reading 
matter. Court decisions, office correspondence, law re- 
views, legal magazines and information services load 
our desks and briefcases with material we must at least 
examine. The niagara of words which is poured out 
daily in the form of newspapers, news magazines and 
books is more than any single mind can possibly ab- 
sorb. The wise adage to “read only the best” long ago 
yielded to a wiser one, “Read only the best of the best”. 


Editorials 


Even within that restricted limit the lawyer today must 
develop the art of rapid reading. 

Is there a formula for rapid reading so “that he may 
run that readeth”? Certainly there are books on the 
technique of how to read better and faster. There is 
probably no absolute rule of thumb. Rubbish is ‘still 
rubbish after you have read it. It has always been fool- 
ish for a professional man to waste time on trash, even 
if it is in print. Serious works like the Supreme Court 
Reports may well be read at turtle pace—slow but sure. 
Bacon observed that some books are to be tasted, some 
swallowed and a few chewed and digested. Sage advice! 
A lawyer needs discriminating judgment in making the 
selection of his literary intake. He therefore welcomes 
headnotes, book reviews and the counsel of literary 
friends whose judgment he respects. 

The technique of rapid reading can fortunately be 
developed. A good book reviewer will cover one hun- 
dred pages an hour. A daily columnist for a leading 
New York newspaper says, “We gobble three or four 
hundred books a year.” A lawyer need not match that 
voracious appetite. Nevertheless, it helps him to be 
aware of the possibilities and advantages of rapid read- 
ing. The faster your habitual reading rate, the keener 
your comprehension of what you read. An adult who 
races through a page of print at about six hundred 
words per minute gets far more out of his reading than 
the slowpoke who dawdles along at one hundred fifty 
words per minute. (This is a conclusion reached in nu- 
merous reading surveys.) 

A rapid reader develops the courage of exclusion. In 
earlier days the ability to read put power in the hands 
of the ruling classes. With words they could frighten 
and subdue the strong and establish themselves as a 
priestly class. The mystery of written words on paper 
enabled them to frighten and impress the mass of ig- 
norant men. A vestige of this superstitious approach to 
the printed word remains in our common compulsion 
to finish each book we start. Commenting on advice 
to a pupil to do just that, Dr. Samuel Johnson said: 
“This is surely a strange advice; you may as well re- 
solve that whatever men you happen to get acquainted 
with, you are to keep to them for life. A book may be 
good for nothing; or there may be only one thing in it 
worth knowing: are we to read it all through?” We 
agree with the great doctor. After all, you don’t have 
to eat all of an egg to find cut that it is bad. 
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Internal Revenue: 


Depreciation Under the New Code 


by Lester M. Ponder + of the Indiana Bar (Indianapolis) 


® This is another in a monthly series of articles on the Internal Revenue Code. 
The articles are written by committee or subcommittee chairmen of the Section 
of Taxation and are edited by John W. Ervin, Chairman of the Section’s Com- 
mittee on Publications, as a service of the Section to help Association members 
understand the changes made by the new law. Several other articles are in prepara- 
tion and will appear in later issues of the Journal. 





" The major changes effected by 
Section 167 of the Internal Revenue 
Code of 1954 relating to the deduc- 
tion for depreciation involve certain 
methods for accelerated deprecia- 
tion which were not previously avail- 
able to taxpayers. These new accel- 
erated provisions apply only to cer- 
tain types of properties described in 
Sections 167(c)(1) and (2), which 
generally exclude properties ac- 
quired prior to January 1, 1954. 
The first of such methods is the 
“double declining balance” method 
which permits a taxpayer to deduct 
depreciation at double the rate used 
under the familiar straight-line 
method. Under Section 23 (1) of the 
Internal Revenue Code of 1939 the 
declining balance method was al- 
lowed by the Treasury Department 
under certain circumstances, but the 
rate was ordinarily limited to one 
and one-half times the rate used un- 
der the straight-line method. Further, 
the Treasury Department was not 
inclined to allow taxpayers to use 
the declining balance method even 
to this extent in many instances. Sec- 
tion 167 (b)(2) provides that with 
respect to the particular types of 
property enumerated therein, a tax- 
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payer may choose the double declin- 
ing balance method without obtain- 
ing the approval of the Treasury 
Department. 

The use of this method applies a 
uniform rate of depreciation to the 
unrecovered basis of the particular 
asset. Since the basis is continually 
reduced by prior depreciation, the 
rate is, therefore, applied to a con- 
stantly declining basis, which ex- 
plains the descriptive name given to 
this method. The salvage value is not 
deducted from the basis prior to ap- 
plying the rate, since under this 
method there always remains an un- 
depreciated balance which repre- 
sents salvage value at the expiration 
of useful life. The rate to be used 
under this method ‘cannot exceed 
twice the rate which would have 
been used had the deduction been 
computed under the straight-line 
method. If a taxpayer was using this 
method prior to December 31, 1953, 
he may continue to do so, but he 
may not increase the rate to the 
double figure under Section 167 (b) 
(2). It is clear that the choice of this 
method will result in much greater 
depreciation deductions during the 
early life of an asset as compared to 


one of the more conventional de- 
preciation methods, such as the 
straight-line method. 


“Sum of the Years- 
Digits’’ Method 


The second new accelerated method 
of depreciation is known as the “sum 
of the years-digits” method. This 
method was added to the law by the 
Senate and was then accepted by the 
Conference Committee and included 
in the final draft of the Code as Sec. 
tion 167 (b) (3). Under this method 
the annual depreciation deduction 
is computed by applying a changing 
fraction to the taxpayer's cost of the 
property reduced by the estimated 
salvage value. The denominator of 
the fraction is the sum of the 
numbers representing the successive 
twelve-month periods in the esti- 
mated life of the property and the 
numerator of which is the number 
of twelve-month periods, including 
that for which the allowance is being 
computed, remaining in the estimat- 
ed useful life of the property. 

In view of the rather complicated 
nature of this method, an illustra- 
tive example from the Senate Fi- 
nance Committee Report furnishes 
a clear explanation: 

. .. A acquires new property in 
1954 which costs $175, has an eéstl- 
mated useful life of 5 years and an 
estimated salvage of $25. The depre- 
ciation schedule for the asset will be 
as follows: 
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Alternative Methods 


Section 167 (b) (4) provides that a 
taxpayer may adopt any other meth- 
od consistently applied which will 
not, during the first two thirds of the 
useful life of the property, produce 
a larger depreciation reserve than 
would have been accumulated had 
the double declining balance meth- 
od been adopted. This provision was 
added to the law in order not to re- 
strict the use of the multiple rate 
straight-line method and any other 
method which because of a small sal- 
vage value may accumulate a greater 
reserve for depreciation in the latter 
years of an asset’s life than would 
have been accumulated under the 
declining balance method. The Code 
also provides that all methods which 
have been allowed in the past will 
continue to be permitted, which 
would include such techniques as the 
annuity and the sinking fund meth- 
ods. 


Restrictions to New Property 


As previously indicated, all of the 
foregoing new depreciation methods 
may be used only with respect to new 
property under Section 167 (c) (1) 
and (2). The Conference Commit- 
tee restored the provision in the 
House Bill that only that portion of 
the basis of the property which is 
attributable to the construction, re- 
Construction or erection after De- 
cember 31, 1953, is subject to the 
new depreciation methods provided 
in Section 167 (b) (2), (3) and (4). 
Further, the use of these new meth- 
ods was restricted to property with a 
useful life of three or more years to 
prevent unreasonable accumulations 
of depreciation allowances for prop- 





erty having a relatively short life. 
As pointed out in the Senate Fi- 
nance Committee Report, if the de- 
clining balance method was used for 
an asset with a two-year life, the use 
of a 50 per cent straight-line rate 
would result in a charge-off of 100 
per cent in the first taxable year if 
there was no such limitation. If a 
portion of the property has been 
constructed, reconstructed or erected 
after December 31, 1953, the new 
methods will apply to such portions, 
but the provisions of Section 167 (a) 
are not to apply to the portions com- 
pleted or put into use prior to Jan- 
uary 1, 1954. 

If property was completed prior to 
December 31, 1953, but the original 
use thereof was commenced with the 
taxpayer after that date, the new 
methods would be applicable. In 
other words, such property would 
qualify as being new in use, even 
though the property might not be 
actually new in production prior to 
January 1, 1954 This rule would 
apply to such items of property as 
machinery and equipment which 
were acquired by a taxpayer after 
December 31, 1953. 

The Senate Finance Committee 
Report contains a clear example of 
the application of Section 167 (c) 
(2). “Thus if A acquires title to 
a machine from the manufacturer 
after December 31, 1953, and puts it 
into use for the first time thereafter”, 
the use of one of the new, accelerated 
methods will be permitted. “How- 
ever, if A buys a machine on January 
2, 1954, from B, who had used the 
machine prior to December 31, 
1953”, the new, accelerated methods 
may not be used, “inasmuch as the 


Depreciation Under the New Code 
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original use of the machine does not 
commence with A”. Further, if “A 
purchases a machine which had 
been used prior to December 31, 
1953, from the X company which 
had in 1954 taken the machine as a 
trade-in and reconditioned it”, the 
accelerated methods are unavailable 
“inasmuch as the original use of the 
machine had begun prior to A’s ac- 
quisition thereof”. 


Miscellaneous Provisions 


No formal election is necessary in 
order to compute the depreciation 
deduction under the new methods 
provided in the 1954 Code. The tax- 
payer need only compute deprecia- 
tion thereon for the first taxable year 
ending after December 31, 1953, in 
which property described in Section 
167 (c) is acquired. 

The Senate Finance Committee 
Report states that “In the case of 
item accounts, any reasonable meth- 
od may be selected for each item of 
property but must be applied con- 
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sistently to that item. In the case of 
group, classified or composite ac- 
counts any reasonable method may 
be selected for each account and 
must be applied to that account con- 
sistently thereafter.” The Senate Fi- 
nance Committee Report also con- 
tains elaborate examples and com- 
putations showing the application of 
these principles to group or compos- 
ite account situations. 


Agreements Between 
Government and Taxpayer 


Another major change in this area 
is contained in Section 167 (d) which 
provides that the Treasury Depart- 
ment and a taxpayer may enter into 
binding agreements which fix the 
useful life and the rate of deprecia- 
tion on any specified piece of proper- 
ty. The statute provides that such 
an agreement “shall be binding on 
both the taxpayer and the Secretary 
in the absence of facts and circum- 
stances not taken into consideration 
in the adoption of such agreement”. 
The statute also provides that if one 
of the parties desires to change such 


an agreement, the burden of estab- 
lishing the requisite facts and cir- 
cumstances shall rest upon the party 
“initiating the modification”. Fur- 
ther, any change which may be made 
in such an agreement is limited to 
prospective effect. 

Section 167(e) provides that if 
there is no agreement under subsec- 
tion (d) to the contrary, a taxpayer 
may elect at any time to change from 
the double declining balance method 
to the straight-line method under 
appropriate Treasury Regulations 
without obtaining the advance ap- 
proval of the Secretary or his dele- 
gate. This provision is of vital im- 
portance because after depreciation 
has been deducted for several years 
under the double declining balance 
method, it will often be advanta- 
geous for a taxpayer to shift to the 
straight-line method so that he will 
be able to deduct the entire basis for 
an asset during its useful life, since 
under the declining balance method 
there is always some remaining basis. 

Section 167 (f) contains basis pro- 
visions for computing depreciation 


deductions which correspond to Sec. 
tion 114(a) of the 1939 Code. Sec. 
tion 167 (g) provides for the com. 
putation of depreciation by life ten. 
ants and beneficiaries of trusts and 
estates. It corresponds to the second 
and third sentences of Section 23 (1) 
of the 1939 Code. Hence, no change 
is effected in these areas by the 1954 
Code. 

The present depreciation provi- 
sions represent an effort by the Con- 
gress to allow taxpayers to deduct 
the major portion of the total depre. 
ciation deduction in the earlier years 
of the useful life of new or newly- 
acquired property. Thus the new 
Code attempts to encourage replace- 
ment of old property by acquisition 
or construction of new assets. The 
new law also endeavors to introduce 
more flexibility into this area by its 
provisions governing the use of 
agreements fixing the useful life and 
rate of depreciation. The evaluation 
of the effectiveness of these statutory 
goals must await actual experience 
under administrative and _ judicial 
construction. 


West Point Cadet Receives Association Award 


® Cadet Russell Parsons, the man 
standing first in law in the Class of 
1955 at the United States Military 
Academy, received the American Bar 
Association’s annual award at a re- 
treat review of the entire Corps of 
Cadets on the Plain at West Point on 
June 6, 1955. 

As in other years since its estab- 
lishment in 1941, this award was one 
of a number presented in June to Ca- 
dets outstanding in scholarship and 
leadership. And like the award of 
last year, two sets of books, Albert J. 
Beveridge’s Life of John Marshall 
and Merlo J. Pusey’s Charles Evans 
Hughes, were presented. 

Representing the Association at 
the ceremonies this year was Lieuten- 
ant Colonel Joseph F. O’Connell, Jr., 
Judge 


Reserve, of Boston, Massachusetts. 


Advocate General’s Corps 


Born near Augusta, Kansas, in 
1933, Cadet Parsons came directly 


from high school to the Military 
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Academy upon his appointment by 
Congressman Edward H. Rees. An 
outstanding student, Cadet Parsons 
wore on his collar the “‘stars” of a dis- 
tinguished cadet for three years, 
standing at the head of his class dur- 
ing his first-class year and ninth in 


the class of 470 members for the four- 
year period. A cadet lieutenant, he 
was also active as the Brigade Aca- 
demic Officer, on the Debate Council 
and Forum and on the General Com- 
mittee. He has chosen the Artillery 
as his branch of service. 








A set of books is presented to Cadet Russell L. Parsons in the name of the Ameri- 
can Bar Association by Lieutenant Colonel Joseph F. O’Connell, Jr. 
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A Time of Great Progress: 


Our Relations With Latin America 


by Henry F. Holland - Assistant Secretary of State for Inter-American Affairs 


® Addressing the Pacific Southwest Regional Meeting, held last April in Phoenix, 
Arizona, Mr. Holland told the assembled members of the Association of our Gov- 
ermment’s basic policies and hopes in our relationship with the twenty American 


republics south of our borders. He also showed why good will among the American 


nations is so important to all of us. 





*"Some rather important develop- 
ments have occurred during the past 
two years in our relations with the 
American Republics. ‘These can be 
expected to affect materially the 
course of our relationships with 
them for a number of years to come. 

I should like to undertake a some- 
what comprehensive review of these 
events, of our own policies in the 
areas affected and of our plans for 
the implementation of these policies. 
The real interest of the people of 
the United States in Latin America 
and the ever-increasing importance 
of our relationships with these neigh- 
boring countries make such a review 
timely. 

Any policy in the field of foreign 
affairs is of little value unless the 
people affected by it can be reason- 
ably certain of its stability. This sta- 
bility permits governments and peo- 
ples to make long-term plans of the 
kind essential to any real accomplish- 
ment. For our policies to have such 
stability it is essential that they be 
based on an enlightened definition 
of national foreign policy goals and 
that the goals enjoy the broadest 
possible support of our people. 

No government, of course, can 






guarantee that its policies will not 
change. We have gone, however, to 
great lengths to ensure that our for- 
eign policies in the inter-American 
field are truly bipartisan and reflect 
the views of all agencies of our Gov- 
ernment. We hope, therefore, that 
they will have maximum stability 
and receive the support of our peo- 
ple. It is their interests that must 
be our primary concern. 

It seems to me that our people 
have a realistic understanding of the 
importance of the relationships be- 
tween our country and the rest of 
the Americas. Those relationships 
embrace the cultural, political, mili- 
tary and economic fields. Their im- 
portance was eloquently stated by 
Vice President Nixon and by Dr. 
Milton Eisenhower after their recent 
tours in Latin America. 

The inter-American policies of 
our Government may be stated very 
simply. In every field, they are based 
upon the fundamental convictions 
that we are an American family and 
that our economic relationship is es- 
sentially that of partners. Through- 
out the hemisphere we are striving 
to achieve the kind of relationship 
that should, we believe, normally 


exist among nations who trust and 
respect each other and who are at 
peace among themselves. 

The cultural and spiritual ties be- 
tween American states are the com- 
mon foundation for our relations in 
other fields. Again and again we have 
seen close and loyal co-operation be- 
tween nations who have few if any 
political or economic ties, but whose 
cultural bonds are strong and sincere. 
On the contrary, lasting and effective 
co-operation between nations with- 
out such bonds seems difficult if not 
impossible. Therefore, strong cultur- 
al ties between the American states 
are truly a key to that larger kinship, 
embracing the economic, political 
and military fields which we seek to 
preserve and strengthen. This deep 
conviction likewise underlies all the 
policies of our Government in this 
hemisphere. 

For such ties to be strong it is not 
necessary that we all share the same 
culture and the same views. But it 
is necessary that we all understand 
and respect those two great cultures, 
Latin and Anglo-Saxon, which we 
pray will for all time enrich the lives 
of the peoples of America. 

In this moral and cultural field, 
therefore, our policy will continue 
to be to support every practical 
measure that is logically designed to 
strengthen and extend in every 
American state genuine understand- 
ing and respect for every other. We 
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Our Relations with Latin America 


have no illusions that differences of 
opinion will not arise between us. 
Such differences exist between sever- 
al American states today. Undoubt- 
edly, they will continue to arise. But 
as understanding and respect deepen 
between any two or more American 
states, the differences between them 
will diminish in number and inten- 
sity. 

I have said that policies are not 
worth much unless they are stable. 
You will agree, too, that they mean 
little until something affirmative is 
done to implement them. 


Exchange of Visitors... 
A Fine Road to Understanding 


What is the United States doing to 
strengthen understanding and re- 
spect? There is no finer road to un- 
derstanding than through the ex- 
change of visitors. With this in mind, 
the State Department’s program for 
the exchange between the United 
States and Latin America of out- 
standing leaders and students has 
been substantially increased. We are 
also arranging that some of the funds 
deriving from the sale of surplus 
agricultural commodities to coun- 
tries in this hemisphere be used to 
establish scholarships for study, re- 
search, teaching and lecturing in uni- 
versities. The number of Latin 
American technicians and _ labor 
leaders invited to the United States 
under the Foreign Operations Ad- 
ministration has also been increased. 
This year it is expected that as many 
as 1500 Latin Americans may visit 
us under these two programs, as com- 
pared to 780 last year. 

Another fine work in the cultural 
field is that of the State Depart- 
ment’s assistance to American 
schools, and the bi-national cultural 
centers which have been established 
in many parts of Latin America by 
the United States Information Agen- 
cy. Our contributions to these insti- 
tutions are being increased and ad- 
ditional bi-national centers are being 
established. The United States In- 
formation Agency is continuing its 
program for distributing documen- 
tary films, books and other publica- 
tions, and its book translation pro- 
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grams all intended to achieve a bet- 
ter understanding throughout Latin 
America of the people of the United 
States, our policies and our efforts to 
solve the economic and other prob- 
lems which face us all. 

It is fortunate that so many high 
officials of our own and the other 
American governments have been 
able to travel within the hemisphere. 
President Magloire of Haiti visited 
this country early this year, and more 
recently Vice President and Mrs. 
Nixon made a trip through the ten 
countries of Middle America. Our 
Secretaries of State, Treasury and 
Agriculture, the Attorney General 
and high congressional and military 
leaders in recent months visited Lat- 
in-American countries. Of similar 
importance was the Inter-American 
Investment Conference held in New 
Orleans in February. There several 
hundred businessmen and financiers 
of the United States and a similar 
number from Latin America met for 
practical discussions on investment 
possibilities in Latin America. 

I had the honor to accompany 
Vice President Nixon on his recent 
visit to Mexico, Central America and 
the Caribbean Republics. Mr. Nix- 
on spoke not only with chiefs of 
state and high officials; he made op- 
portunities to talk with labor lead- 
ers, businessmen, teachers, laborers 
and the man in the street. He was 
able to appreciate the great reserve 
of genuine affection for the people 
of this country which exists in our 
neighbor republics. He, in turn, was 
able to show them how warmly and 
sincerely this affection is recipro- 
cated. Visits such as his and that of 
Dr. Milton Eisenhower to South 
America in 1953 play an important 
role in the development of our rela- 
tions with the rest of the Americas. 

There is no need to emphasize the 
importance of our political relation- 
ships in the Americas. True, differ- 
ences exist between some American 
states, but in the political field the 
policies of the American republics 
have attained a degree of advance- 
ment and effective implementation 
unequalled elsewhere in the world. 
The unity of the Americas in deter- 


mined support of the peaceful set. 
tlement of political problems js 
unique. This unity of purpose has 
permitted us to develop a system of 
inter-American treaties and instity- 
tions which have often served as 
models for other international or. 
ganizations. Their effectiveness has 
been demonstrated time and again 
in our own affairs within the Amer- 
ican family. 

No one denies that there are op- 
portunities for self-improvement in 
the United States and in each of the 
twenty other American republics. Yet 
the demonstration that more than a 
score of nations, large and small, can 
fashion a hemisphere where there 
are no satellites and where for a 
quarter of a century the living stand- 
ards of the people have risen stead- 
ily, has come to have an increasing 
influence in the conduct of inter- 
national relationships throughout 
the free world. It is a measure of the 
importance of these inter-American 
ties to say that all this would cease 
to exist should we allow this remark- 
able political unity to be destroyed. 

Our inter-American system is 
based essentially on the Organization 
of American States, or OAS. The 
permanent organ and general secre- 
tariat of the OAS is the Pan-Ameri- 
can Union. The Charter of the OAS 
and the treaties which led to its 
adoption establish those principles 
of sovereign equality, non-interven- 
tion and mutual cooperation which 
have been adopted by the United 
Nations. 

At the Tenth Inter-American Con- 
ference, held a year ago in Caracas, 
a new principle was added to this 
evolving American creed. Long ago 
we agreed to treat an attack on any 
American state as an attack on all. 
In Caracas, this principle was en 
larged to meet the requirements of 
today’s cold war. We there warned 
the leaders of international Com- 
munism that if they succeeded in 
dominating the political institutions 
of any Amercan state, all would as- 


semble to decide upon measures (0 
eliminate such a threat to the peace 
of the Americas. 
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Communism in Guatemala... 
Thwarted by Prompt Action 


You recall what followed. Interna- 
tional Cummunism did achieve dom- 
ination of the political institutions 
of Guatemala. The American states 
agreed to meet in July of 1954 to con- 
sider the problem. Heartened by that 
determination the people of Guate- 
mala rose and dispersed the little 
group of traitors who had tried to 
convert their government into an- 
other Communist satellite. 

In January we saw another im- 
pressive demonstration of the Inter- 
American system in action. Acting 
with great rapidity, the Organiza- 
tion of American States took a series 
of steps which effectively removed a 
serious threat to the territory and 
sovereignty of the Republic of Costa 
Rica. 

The common denominator run- 
ning through our policies in the po- 
litical field is our steadfast purpose to 
support all measures which make of 
the OAS an effective mechanism for 
preserving the peace of the Ameri- 
cas, the sovereignty and political in- 
tegrity of our nations. We shall co- 
operate with our sister republics to 
assure that the Organization of 
American States confronts coura- 
geously, effectively and with un- 
swerving moral purpose the prob- 
lems which come before it. Only thus 
can it fulfill the trust which has been 
teposed in it by the peoples of our 
hemisphere. 

In the military field our policies 
are based upon the conviction that 
so long as this hemisphere remains a 
joint homeland for all American 
states, the security of each is greatly 
fortified. Participation by our sister 
republics in a common program for 
the defense of the hemisphere en- 
ables the United States to shoulder 
on behalf of all military responsibili- 
ties elsewhere in the world which we 
could not otherwise assume. 


The constantly improving co-ordi- 
Nation between our armed forces en- 
ables those of our sister republics 
who so elect not only to man their 
part of the inner defenses of our 
hemisphere, but also, as have Bra- 
vil, Mexico and Colombia in the 


past, to share our arms in other parts 
of the world should war break out 
anew. 

Happily for the peoples of Amer- 
ica, decades of constructive co-oper- 
ation in the political and military 
fields have brought about mutually 
satisfactory solutions to our major 
problems in those fields. Today, the 
greatest problems facing the nations 
of this hemisphere lie in the field of 
economics. To state this differently, 
while not diminishing our constant 
interest in the preservation and de- 
velopment of personal freedoms and 
free democratic institutions, we can 
today devote greater energy than 
ever before to making the lives of 
our people more abundant. 

Economic relations among the na- 
tions of the hemisphere are generally 
normal and progressive. In many 
areas of the world enormous ob- 
stacles will have to be overcome be- 
fore nations can achieve the kind of 
economic relations which are ac- 
cepted as a matter of course among 
the American republics. 

Our United States’ trade with 
Latin America is now about $3.5 bil- 
lion in each direction each year. 
More than a fifth of all our exports 
goes to our sister republics—roughly 
the same amount that we sell to all 
of Europe and more than to Asia, 
Africa and Oceania combined. Our 
imports from them are greater than 
from Europe or the other continents. 
Our shipments to them represent 
more than 50 per cent of all their 
imports. On the other hand, Latin 
America’s annual shipments to us 
represent about 46 per cent of her 
total exports and 32 per cent of our 
total imports. 

This trade is important to us and 
to our neighbors to the south not 
only because of its vast dimensions, 
but because the products which we 
interchange in such large quantities 
are indispensable to almost all the 
economies of the hemisphere. Latin 
America depends upon us for the 
capital goods without which its econ- 
omy cannot maintain its present 
amazing rate of growth. We, in turn, 
depend upon our sister republics for 
products indispensable to our own 
economy—vanadium, copper and a 


Our Relations with Latin America 


Henry F. Holland, the Assistant Secre- 
tary of State for Inter-American Affairs, 
practiced law in San Antonio and Hous- 
ton before he joined the State Depart- 
ment. A graduate of the University of 
the South at Sewanee, Tennessee (B.A., 
1933) and of the University of Texas 
(LL.B. 1936), he has had wide experi- 
ence with Latin-American problems 
both as a lawyer in private practice and 
in the Government. 





number of other strategic minerals, 
coffee and other foodstuffs. 

Moreover, our dependence on the 
other American states, both as vital 
markets for our industrial and agri- 
cultural products and as suppliers 
of our imports essential to our econ- 
omy is constantly growing. Sober 
forecasts indicate that within twenty 
years both our exports and our im- 
ports with Latin America may well 
double. Its economy is developing 
with dramatic rapidity. From 1945 to 
1953 over-all economic activity in 
that area grew at an average rate of 
5.4 per cent a year as compared to 
a long term trend of 3 per cent in 
the United States. Per capita con- 
sumption increased 26 per cent. The 
economic strength and progress of 
the hemisphere depend on the pres- 
ervation and expansion of this in- 
terchange of goods and services. 

During the past year and a half 
much thought and effort have been 
devoted to the formulation of sound 
inter-American economic policies 
and programs. 

The recommendations made by 
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Our Relations with Latin America 


Dr. Milton Eisenhower after he 
visited the ten South American Re- 
publics in 1953, and those made by 
the President’s Commission on For- 
eign Economic Policy, the Randall 
Commission, on which both politi- 
cal parties were represented, became 
the basis for President Eisenhower’s 
world-wide foreign economic policy. 
This has been translated into specific 
programs designed to improve eco- 
nomic development and raise living 
standards throughout the Americas. 
In personal discussions and at the 
Rio economic conference these pol- 
icies have been fully analyzed with 
the leaders of our sister republics in 
order that our efforts in the eco- 
nomic field may be coordinated. 

Let me review these inter-Ameri- 
can policies and say a word about 
what we are doing to implement 
them. 


Our Basic Goal... 
Better Living Standards 


Our basic goal is to make an effective 
contribution to the efforts of each 
of our sister republics to make its 
own national economy stronger, more 
self-reliant and durable, one that will 
mean better living standards for all 
its people. Why have we set our- 
selves this goal? Because we know 
that just as there is an American po- 
litical and military security, there is 
an American economic security in 
which we are all partners. Whenever 
in any American state any of these 
securities is impaired every other 
member of the family suffers. The 
long-term self-interest of each of us 
justifies our helping others to pro- 
gress steadily toward economic as 
well as political stability and 
strength. 

Parenthetically let me emphasize 
that, while progress toward this goal 
will surely contribute to our united 
effort to eliminate Communism from 
our hemisphere, our purpose would 
be the same if there were no com- 
munist problem. We seek an accept- 
able standard of living in the Ameri- 
cas as an end in itself, not solely as 
a defense against Communism. 

We all agree, I believe, that the 
primary burden of achieving this 
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goal in each country must be borne 
by its own people and its own gov- 
ernment. Nothing that the United 
States can do will raise living stand- 
ards in another country unless the 
internal conditions essential for 
progress are already there. But if 
they are there, we can contribute ma- 
terially to that progress by our own 
helpful policies. 

We can help most by maintaining 
a strong economy here and by giving 
Latin America assurances of con- 
tinued access to the great market that 
a strong United States economy rep- 
resents to them. The $314 billion in 
cash and credits that United States’ 
private enterprise puts into Latin 
America each year in payment for 
her exports to us completely over- 
shadows all financial help in the 
form of loans, grants or other aid. It 
is far more important to Latin Amer- 
ica’s economic stability that she sta- 
bilize and expand her annual dollar 
earnings from trade with us than 
that she negotiate new loans or other 
aid. 

A one per cent decrease in her 
exports to us means an annual loss to 
Latin America of $35 million. A one 
per cent growth means an increase in 
income of the same amount. 

Important as it is to Latin Ameri- 
ca, it is just as important to our own 
economy to preserve their existing 
access to United States markets. The 
reason is quite obvious. How does 
Latin America pay for that one fifth 
of all our exports that we look for- 
ward to selling to her year after 
year? How does she pay for the 
thousands of automobiles, trucks and 
radios that we ship her, the tons of 
butter, bacon, hams, beans, rice that 
our farmers count on selling her an- 
nually? Every dollar that the other 
American republics earn by selling 
in our markets is spent in payment 
for our own export products. 

It-is understandable that our do- 
mestic producers of goods that we 
also buy in the other American Re- 
publics press for quotas and tariff in- 
creases to exclude the competitive 
product, even though in many cases 
the foreign product comes from some 
plant that represents part of our own 








great six billion dollar investment 
in Latin America. To avoid actual 
cases, let us imagine that Mexican 
henequen fibre competes with United 
States henequen fibre in our domes. 
tic market. If by a tariff or quota we 
reduced Mexico’s sales of henequen 
to the United States by $100 we 
would increase by $100 the amount 
of henequen that our own domestic 
producers would sell in the United 
States market. That increase some 
might say is good. But remember 
that it is here with our exporters 
that Mexico spends all the dollars 
she earns. When you reduce Mexi- 
co’s sales of henequen to the United 
States by $100 you automatically re- 
duce the sales to Mexico by our own 
farmers and manufacturers by $100. 

Which is best? Shall we take away 
from some U. S. farmer a $100 sale 
of hams or from our manufacturer a 
$100 sale of radios to Mexico in 
order to permit the U. S. henequen 
producer to increase his domestic 
sales by $100? If that is a good idea, 
then we should reduce Mexico’s sales 
of henequen in the United States. 
On the other hand, there is an argu- 
ment in favor of the farmer who pro- 
duces the ham, in favor of the manu- 
facturer who produces the radio. 
That is an argument which con- 
cerns the interests, too, of our farm- 
er who produces the beans, rice, but- 
ter and other agricultural products 
that we sell to Latin America, of our 
workmen who produce the automo- 
biles and agricultural implements 
that we sell there. The truth of the 
matter is that so long as every dollar 
that a Latin American producer 
earns through exports to us is spent 
to buy imports from us, you do not 
help the United States economy as a 
whole by reducing his access to our 
markets. All you do is take a given 
amount of business away from some 
U.S. businessman, workman oF 
farmer who is producing for the ex- 
port market and give it to one who 
is producing for the domestic mat 
ket. 

But in all of these problems of in- 
ter-American trade there is the argu: 
ment of the Latin Americans them- 
(Continued on page 763) 
















Ac 


1 The 
tion W 
tice C' 
Hotel 
3, 19. 
series 
Meeti 
will b 
sion, 
a typi 
its inc 
exami 
Court 

Th 
voted 
of th 
with 
ences 
resen’ 
sion. 
be di 
trativ 
temp 

Th 
voted 
judg 
Unite 
Cour 
the | 
play 


Inte 


° Tl 
on { 
Lonc 
subje 
unde 
recid 
pects 
recid 
Cause 
treat 








vestment 
ds actual 
Mexican 
h United 
r domes- 
juota we 
enequen 
$100 we 
amount 
domestic 
> United 
se some 
‘member 
xporters 
» dollars 
‘e Mexi- 
> United 
cally re- 
our own 
by $100. 
ke away 
100 sale 
cturer a 
*xico in 
enequen 
lomestic 
od idea, 
0's sales 
| States. 
an argu: 
vho pro- 
e manu- 
» radio. 
ch con- 
ir farm- 
ice, but- 
products 
, of our 
1utomo- 
lements 
1 of the 
y dollar 
roducer 
is spent 
do not 
my as a 
to our 
a given 
m some 
an or 
the ex- 
ne who 
ic mat- 


s of in- 
e argu: 
; them- 
ge 763) 





Activities of Sections 
and Committees 


SECTION OF 
TAXATION 


'The Tax Section of the Associa- 
tion will present a Federal Tax Prac- 
tie Clinic in the Rose Room of the 
Hotel Bellevue-Stratford on August 
981955, as one of the features of its 
eries of meetings during the Annual 
Meeting. The Practice Clinic, which 
will be conducted as an all-day ses- 
sion, will cover the presentation of 
atypical federal estate tax case from 
its inception with the revenue agent’s 
examination to its trial in the Tax 
Court. 

The morning session will be de- 
voted to the administrative handling 
of the case, including negotiations 
with the revenue agent, and confer- 
ences with the group chief and rep- 
resentatives of the Appellate Divi- 
sion. Certain issues in the case will 
be disposed of at various adminis- 
trative levels, leaving for trial a con- 
templation-of death-question. 

The afternoon session will be de- 
voted to the trial. Morton P. Fisher, 
Judge of the Tax Court of the 
United States, will act as the Tax 
Court judge and representatives of 
the Internal Revenue Service will 
play their real life roles. Members 





of the Philadelphia Bar will repre- 
sent the taxpayer and play the role 
of witnesses. 

A booklet containing copies of all 
the documents used in the case, in- 
cluding the revenue agent’s report, 
the taxpayer’s protest, the petition 
to the Tax Court and the trial brief 
of taxpayer’s counsel, will be dis- 
tributed to the audience at the be- 
ginning of the morning session. 


COMMITTEE ON TRAFFIC 
COURT PROGRAM 


® Cognizant of the need to bring to 
court officials a realization of their 
important role in the Traffic Safety 
program, the New Brunswick Safety 
League held a special Conference 
for court and enforcement officials 
on June 14, 1955, at Headquarters 
“J”, Division, Royal Canadian 
Mounted Police on Woodstock 
Road, Fredericton, New Brunswick. 

County and city magistrates, rep- 
resentatives of the Attorney Gener- 
al’s Department, personnel of the 
Motor Vehicle Department and oth- 
er persons interested in traffic safety 
participated. 

Since this was the first Conference 
ever held in the Provinces of Can- 
ada for magistrates, James P. Econ- 


International Congress on Criminology 


* The Third International Congress 
on Criminology will be held 
London, September 11 to 18. The 
subject of recidivism will be studied 
under five headings: definitions of 


in 


recidivism and their statistical as- 
pects; descriptive study of forms of 


recidivism and their evolution; 





Causes of recidivism; prognosis and 





treatment of recidivism. Reports and 








papers under each of the five head- 
ings are invited. The last day of the 
Congress will be taken up with the 
general meeting of the International 
Society for Criminology and will be 
open only to members of that 
Society. Membership in the Society 
is open to all scientists, medical 
men, judges, magistrates, lawyers, 
officials dealing with crime and 
criminals, penal administrators and 





omos, Director of the Traffic Court 
Program of the American Bar Asso- 
ciation, was able to present to the 
Conference his experience, training 
and knowledge in the traffic court 
field. This proved of great value in 
helping to develop a greater interest 
in a co-ordinated, effective traffic 
court enforcement program through- 
out the Province. It also started the 
machinery rolling with respect to 
co-ordination and co-operation be- 
tween the two countries in traffic 
safety. Up until this time, the only 
contact between the two countries 
was the participation of four magis- 
trates and prosecuting attorneys from 
Canada in the Annual Traffic Court 
Conference at Northwestern Uni- 
versity, Chicago, Illinois, sponsored 
by the American Bar Association 
and the Northwestern University 
Traffic Institute. 

With this new pioneer effort by 
the New Brunswick Safety League, 
there should be greater awareness 
in the provinces of Canada of the 
roles that a magistrate and prose- 
cuting attorney play in better traffic 
law enforcement. Also, a closer tie 
between the two countries in pro- 
moting better traffic court personnel 
and administration. 


officers, police and police scientists, 
probation officers, social workers and 
others who are interested in or con- 
cerned with the subject of crimi- 
nology in general or recidivism in 
particular. All communications con- 
cerning the Congress should be ad- 
dressed to The Organizing Secretary, 
Third International Congress on 
Criminology, 28 Weymouth Street, 
London, W. 1, England. 
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J oNATHAN BLAIR: BOUNTY 
LANDS LAWYER. By William 
Donahue Ellis. Cleveland and New 
York: The World Publishing Co. 
1954. $4.95. Pages 464. 

The law student who today reads 
the decisions of the Supreme Court 
in McCulloch v. Maryland! and in 
Osborn v. The Bank? readily ac- 
cepts as self-evident the conclusions 
reached by the Court. It is hard for 
him to realize that the issues settled 
by those decisions were such as to 
threaten the integrity of the Union. 
He probably has little conception of 
the intensity of the struggle during 
President Monroe’s Administration 
between the newly chartered Bank 
of the United States and the local 
state banks upon the solvency of 
which depended the welfare of the 
people of the Southwest. If he is in- 
terested to learn the historical facts 
he will read Chapter XXXVI of 
McMaster’s History of the People of 
the United States. If he wishes to see 
a moving picture of the impact of 
these issues upon the lives and for- 
tunes of early settlers in Ohio he will 
do well to read the brilliant histori- 
cal novel which Mr. Ellis has now 
produced. 

Jonathan Blair was an Ohio attor- 
ney-at-law, practicing in the frontier 
community of Mesopotamia. He rep- 
resented settlers of ““Bounty Lands” 
for which his clients were bound to 
make certain deferred payments to 
the local Land Office. These clients 
were the holders of notes issued by 
various local state banks. Many of 
these notes had been exchanged for 
the more stable paper of the Bank 
of the United States, the transaction 
taking the form of a loan from the 
bank to the settler on the security of 





1. 4 Wheat. 316 (1819). 
2. 9 Wheat. 738 (1824). 


a mortgage on the borrower’s land. 

When Gideon Schaacht, the West- 
ern Manager of the United States 
Bank, proposed to call the loans of 
the settlers they were about to pay 
the deferred instalments of purchase 
money upon their lands, using for 
the purpose local bank notes to sup- 
plement such paper of the Bank of 
the United States as they had been 
able to borrow. Before the deferred 
payments could be made, well-found- 
ed rumors of the insolvency of many 
state banks led the Land Office to 
refuse acceptance. This refusal, com- 
bined with Schaacht’s threatened 
foreclosures, spelled ruin for the set- 
tlers. Jonathan Blair, striving man- 
fully in the interest of his clients 
and often at the risk of his life, was 
nevertheless frustrated in his efforts 
to induce the Land Office to accept 
what his clients were able to tender. 
His failure was in large measure due 
to the adverse influence of Schaacht 
and to the subtle hostility of a leader 
of the Wyandot Indians whose ha- 
tred of Blair was intense. The United 
States Bank had thus become the 
creditor not only of the settlers, but 
of the local banks whose notes it 
held. 

Blair next sought an act of the 
Ohio legislature taxing the branches 
of the United States Bank in Ohio 
so heavily as to drive it from the 
state. When (again because of 
Schaacht’s influence) the act failed to 
pass, Blair sought legal relief by at- 
tacking the constitutionality of the 
act creating the United States Bank. 
The Circuit Court having decided 
against him, he appealed to the Su- 
preme Court only to have an affirm- 
ance of the judgment of the lower 
court. Undaunted he then negotiated 
with Schaacht a settlement by which 
his clients were to cede to the bank 
a part of the mortgaged lands while 
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retaining the residue for theinselyes, 
When this settlement had been cop. 
summated Schaacht discovered too 
late that there were no means of ac. 
cess by land to any portion of the 
lands ceded and that he could not 
claim a “way of necessity” because 
the ceded land could be reached by 
water—although this made its use for 
farming quite impracticable. Thus 
suddenly, after successive defeats, 
Blair won for his clients a substan- 
tial victory. As the result of his re. 
sourcefulness his clients were en- 
abled to extract from Schaacht vari- 
ous important concessions which in- 
sured their future welfare. 

This colorless outline of Blair’s 
professional efforts gives little idea 
of the intense interest which the 
novel arouses in the reader. All the 
incidents are narrated with a vivid- 
ness which gives to the book a cer- 
tain dramatic quality. Those of us 
to whom the practice of law some- 
times seems prosaic will be inter- 
ested to learn how readily under 
frontier conditions the life of an at- 
torney-at-law can take on all the 
characteristics of tragedy, comedy 
and melodrama. 

Into the narrative of events of his- 
torical interest is woven with skill a 
thread of romance. How Blair and 
Hope Emerson, although at first an- 
tagonistic, afterward became lovers 
and how in the end the lawyer won 
her for his wife makes of the story a 
charming romance. 

A reading of this book will be 
found entertaining and instructive. 
If the reader is a lawyer it will for 
him be doubly rewarding for at every 
stage of the narrative he will be 
finding interesting contrasts between 
the conditions under which he prac 
tices his profession and those amid 
which Jonathan Blair attained 4 
well-deserved reputation. 

GEORGE WHARTON PEPPER 
Philadelphia, Pennsylvania 


Poutce WORK WITH JUVE 


NILES. By John P. Kenney and Dan 


G. Pursuit. Springfield, Illinois: 


Charles C. Thomas. 1954. $7.7). 
Pages xxi, 371. 
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Although juvenile delinquency 
has been present in the world per- 
haps from the day Cain slew Abel, 
our increased awareness of it is con- 
santly more apparent, evidenced by 
the numerous books and articles pub- 
lished on the subject. Far too often 
this material makes its appeal by 
ensationalism, failing to offer the 
practical suggestions desired by the 
cognitive reader who wishes not only 
to be informed but also to work to- 
ward the mitigation of the severity 
of the problem. 

Now at last two ably qualifed men 
have produced a book designed pri- 
marily for law-enforcement agencies, 
but executed so lucidly and effective- 
ly that it may well serve as a guide for 
any citizen interested in the intelli- 
gent community handling of juve- 
niles. 

Theorizing that policemen have 
strategic opportunities for work with 
youth of all types, the authors have 
drawn upon their experience as for- 
mer law-enforcement officers and 
current faculty members of the Uni- 
versity of California to conclude, in 
a very satisfyingly uncomplicated 
style, that police departments can 
make important contributions to the 
welfare of youth through efficient and 
perceptive handling of cases, through 
the utilization of community rehabil- 
itation facilities and through objec- 
tive teamwork with all available com- 
munity resources. 

Explicit directions are given for 
the organization and administra- 
tion of juvenile programs in police 
lorces employing ten to two hundred 
men. Used as a handbook, the first 
ection offers helpful detail in the 
selection and training of juvenile of- 
ficers—both men and women—in the 
keeping of records, in the discussion 
of the fields of service suitable to 
juvenile-program personnel, in the 
special problems they will meet, and 
im departmental public relations. 

Recognizing that “the core of good 
police-juvenile work is the officer’s 
ability to individualize each case”, 
the authors have presented concisely 
but comprehensively a chapter on 
Pétsonality and mental health, and 
another on the causes of delinquen- 


cy, the two combining in a forceful 
reminder that each child has special 
needs which must be met if a juve- 
nile program is to succeed. Logically, 
the following chapters list special 
techniques of interviewing, investiga- 
tion and dispositions that aid in the 
individualizing of cases. 

Policemen by the nature of their 
work and training are the appropri- 
ate candidates for leadership in the 
community’s effort to prevent crime 
and anti-social behavior. The final 
major section offers a challenge to 
the officer to feel in his off-duty time 
the same responsibility which moti- 
vates his duty hours. At his instiga- 
schools 
groups can combine in a concerted 


tion, churches, and civic 
effort to help youth adjust to its com- 
plex needs. 

The challenge extends to any citi- 
zen. Anyone may start a chain reac- 
tion. Using as criteria the plans of 
organization and action co-ordinated 
in this volume, the concerned citizen 
can work with community organiza- 
tions to help his local police unit 
meet the standards necessary for the 
capable control of juveniles. 

The clarity of instruction, the 
proof of functional example, and 
the sound common sense evident 
throughout the text stimulate the im- 
pression that at last has been 
submitted to the public an intelli- 
gent, reliable, and workable ap- 
proach to one of the most perplexing 
problems of our kaleidoscopic scene. 

FRANCES CRAIGHEAD DWYER 
Atlanta, Georgia 


Law OF CONTRACTS. By Wal- 
ter H. E. Jaeger. Buffalo: Dennis and 
Co., Inc. 1953. Pages xv, 692. $7.50. 

Jaeger’s approach is refreshingly 
practical. He lets the judges state 
the law. The basic principles of con- 
tract law are found in direct quota- 
tions from the actual opinions in de- 
cided cases. These are taken from 
practically every jurisdiction in the 
United States. This method should 
commend itself because it is so es- 
sentially realistic. After all, persua- 
sive though the writings of the au- 
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thorities may be, in the final analy- 
sis, it is the case in point that counts. 

At some time in his career, Dr. 
Jaeger must have been made aware 
of the opening statement of Lord 
Chief Justice Alverstone in the clas- 
sic case of West Rand Central Gold 
Mining Company v. The King, L. R. 
[1905] 2 K. B. 391. Although in a 
somewhat different field of law, 
these remarks of the Lord Chief Jus- 
tice might well be applied to any 
branch of the common law: “The 
views expressed by learned writers 
on international law have done in 
the past, and will do in the future, 
valuable service in helping to create 
the opinion by which the range of 
the consensus of civilized nations is 
enlarged. But in many instances their 
pronouncements must be regarded 
rather as the embodiments of their 
views as to what ought to be, from 
an ethical standpoint, the conduct 
of nations inter se, than the enuncia- 
tion of a rule or practice so univer- 
sally approved, or assented to as to 
be fairly termed, even in the quali- 
fied sense in which that word can 
be understood in reference to the re- 
lations between independent politi- 
cal communities, ‘law.’ ” 

The brevity and succinctness of 
the Law of Contracts is the second 
innovation. And a most welcome 
one. Within the past thirty years or 
so, law books seem to have grown in 
size. Whether intended for student 
use or as handbooks, their size has 
become appalling. A recent survey 
shows that many of the books on 
contract law exceed a_ thousand 
pages; very few are below 900 pages. 
In consequence, this handy volume 
is certain to be greeted with enthusi- 
astic acclaim not only by the many 
thousands of Professor Jaeger’s for- 
mer students in contracts, but by 
other practitioners (including this 
reviewer) as well. This brevity in 
itself is a work of art and reminds 
us of the words often attributed to 
Voltaire who, in concluding a rather 
lengthy letter to a friend, wrote “I 
regret the length of this letter but 
I did not have time to write a short 
one.” In his selection of materials, 
Dr. Jaeger has shown judicious care, 
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and a fine sense of discrimination. 
His editorial work could hardly be 
improved upon. The quotations 
have made possible this abbrevia- 
tion, and they show skillful judg- 
ment and painstaking care. Chosen 
from thousands of cases, they reflect 
Dr. Jaeger’s long experience in the 
field of contracts. The manner in 
which they have been assembled, and 
the careful excision of unnecessary 
material is truly masterful. Here is 
a remarkable combination of the 
classic decisions, such as Lawrence 
v. Fox, Adams v. Linsell, Kirksey 
v. Kirksey, Miami Coca Cola Bot- 
tling Co. v. Orange Crush Company, 
Dickensen vy. Dodds and Raffles v. 
Wichelhaus, to mention but a few, 
with the most recent and altogether 
modern cases. 

Another feature which commends 
itself is the decided limitation of 
“attention-dividing” footnotes. An 
excellent index completes the vol- 
ume. In addition to the volume ta- 
ble of contents there is also one for 
each chapter which indicates the de- 
velopment of the subject in each of 
the sections of the book. 

The author’s development of the 
subject is quite conventional in that 
he introduces his reader to the for- 
contract in Part I; 
Part II deals with contractual rights 
and duties and in the third and final 
part enforcement and termination 


mation of a 


are covered. Perhaps the outstanding 
chapter is the one dealing with con- 
sideration. Here the selection of il- 
lustrative materials is a profound 
tribute to Dr. Jaeger’s diligent re- 
search. The material on the Statute 
of Frauds might have been made 
more comprehensive and _ greater 
coverage given, but this is hardly a 
serious defect since there are author- 
itative treatises on the statute that 
the lawyer will have recourse to 
when confronted with a necessity 
therefor. 


At times, a certain amount of repe- 
tition in the judicial utterances is 
detected but this may well be inten- 
tional to demonstrate the rather uni- 
versal acceptance of the basic princi- 
ples of contract law. 


Some reviewers might feel war- 
ranted in criticizing Dr. Jaeger for 
his failure to include more frequent 
references to legal periodical litera- 
ture. However, having established a 
maximum length, namely, 700 pages, 
it is clear that a sacrifice had to be 
made somewhere. 

It is to be hoped that this concise 
treatment will mark a new trend in 
the literature of the law, and that 
the emphasis will be on selectivity 
and quality rather than on disper- 
sion and diffusion. All in all, the 
book represents a distinct contribu- 
tion to this literature. It will be a 
welcome addition to the active prac- 
tioner’s library. 

CHARLES S. RHYNE 
Washington, D. C. 


Tue POLITICAL WRITINGS 
OF THOMAS JEFFERSON, Rep- 
resentative Selections. Edited by Ed- 
ward Dumbauld. New York: The 
Liberal Arts Press. 1955, $2.25 (cloth), 
90¢ (paper). Pages xli, 199. 

When I was asked if I would re- 
view this book, I said I would be- 
cause I had acquired a high regard 
for the previous work of Edward 
Dumbauld and because I thought 
it was high time that we reconsider 
the principles on which this govern- 
ment was founded and check the 
divergent trends of our time. 

The first two sentences of the In- 
troduction express the feelings that 
I had at the time: 

An intelligent understanding of 
American traditions and institutions 
is more important today in the light 
of world events than ever before. In- 
dispensable in that connection is a 
thorough knowledge of Thomas Jef- 
ferson’s political philosophy and _ his 
impact upon American life during its 
formative years. 

‘The book is well done and should 
serve well its purpose. 

Jefferson’s writings are so exten- 
sive and voluminous that few people 
would have the time to read them 
all and cull out the significant parts. 
Mr. Dumbauld has made excellent 
selections and his introduction and 
annotations bring them into relation 
and pertinence. The introduction 
deals briefly with: 
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I. Jefferson’s Political 
cance, 

II. Jefterson’s Life, 

III. Jefferson and Political Parties, 
IV. Jefferson’s Political 
and 

V. Jeflerson’s Political Theory, 
which includes the Purpose of Gov- 
ernment, the Form of Government 
and the Spirit of Government. 


Signifi- 


Writings, 


In a few pages, and in clear and 
concise diction, we are given Jeffer. 
son’s views on the most pertinent 
questions of political philosophy. 

Dumbauld bases the importance 
of Jefferson’s writings on the fact 
that he was the foremost spokesman 
of “the American mind”. He does 
not digress into a discussion of the 
origin of the principles announced 
by Jefferson. In discussing the Decla- 
ration of Independence, which is 
properly set forth as “Jefferson’s best- 
State paper’, Dumbauld 
quotes Jefferson himself in answer 
to the critics who questioned or de- 
nied the originality of the Declara- 
tion: 


known 


When forced, therefore, to resort to 
arms for redress, an appeal to the tri- 
bunal of the world was deemed proper 
for our justification. This was the ob- 
ject of the Declaration of Independ- 
ence. Not to find out new principles or 
new arguments never before thought 
of, not merely to say things which had 
never been said before, but to place 
before mankind the common sense of 
the subject in terms so plain and firm 
as to command their assent, and to 
justify ourselves in the independent 
stand we are compelled to take. Nei- 
ther aiming at originality of principle 
or sentiment, nor yet copied from any 
particular and previous writing, it was 
intended to be an expression of the 
American mind, and to give to that 
expression the proper tone and spifil 
called for by the occasion. All its au 
thority rests then on the harmonizing 
sentiments of the day, whether x 
pressed in conversation, in_ letters 
in printed essays, or in the elementary 
books of public right, as Aristotle, 
Cicero, Locke, Sidney, etc. 

It need not detract in the least 
from the originality and forthright 
courage of other men, such as George 
Mason, George Washington, John 
Adams, et al., if we accept Jefferson 
as the chief spokesman of the funda 
mental principles of government 








Signifi- 


| Parties, 
W ritings, 


Theory, 
e of Cos: 
vernment 
ent. 
clear and 
en Jeffer- 
pertinent 
»sophy. 
1portance 
the fact 
»0kesman 
He does 
mn of the 
nounced 
he Decla- 
which is 
on’s best: 
umbauld 
nN answer 
ed or de- 
Declara- 


9 resort to 
to the tri- 
ed proper 
‘as the ob- 
Independ- 
inciples or 
e thought 
which had 
t to place 
n sense of 
1 and firm 
it, and to 
Jependent 
take. Nei- 
"principle 
from any 
ing, it was 
on of the 
ve to that 
and spirit 
All its au- 
rmonizing 
ether eX- 
in letters, 
lementar\ 

Aristotle, 


the least 
orthright 
is George 
yn, John 
Jefferson 
re funda: 
ernment 





Other biographers and_ historians 
have acclaimed Jefferson for having 
given currency and brought accept- 
ance to the principles incorporated 
in the Declaration and the Constitu- 
tion. 

In addition to the Declaration, the 
pook sets forth or quotes from other 
sate papers, drafts of constitutions, 
statutes, resolutions, public address- 
es, proposed ordinance of 1784, and 
significant letters and private corre- 
spondence. The writings are given 
a helpful classification under six 
chapter headings: 

|. Fundamentals of Rightful Gov- 
ernment, 

2. The Blessings of a Free Govern- 
ment, 

3. Government Founded on the 
Will of the People, 

4, The Value of Constitutions, 

5. The True Principles of the 
United States Constitution, 

6. The Great Family of Mankind. 

Not only in the last chapter, but 
through all Jefferson’s writings is a 
clear revelation of his expectation 
that this nation’s present position of 
world leadership would come to pass. 
Jeflerson spoke of the Declaration 
as “an instrument pregnant with our 
own and the fate of the world”. He 
said: 

May it be to the world what I be- 
lieve it will be (to some parts sooner, 
to others later, but finally to all), the 
signal of arousing men to burst the 
chains under which monkish ignorance 
and superstition had persuaded them 
to bind themselves and to assume the 
blessings and security of self-govern- 
ment. That form which we have sub- 
stituted restores the free right to the 
unbounded exercise of reason and 
freedom of opinion. All eyes are 
opened, or opening, to the rights of 
man. 

No one can doubt that Jefferson’s 
constant aim was “the complete 
emancipation of the human soul”, 
but it may also be said that no one 
who studies the writings of Jefferson 
can doubt his conviction that effi- 
cient government is an absolute re- 
quirement for the peace and happi- 
hess of mankind. He insisted that 
government should be founded on 
the will of the people and that its 








object should be the welfare of the 
people, but he entertained no idea 
that government could be operated 
by plebiscite or popularity polls. He 
believed that men were capable of 
self-government, but he also ac- 
knowledged that “The qualifications 
for self-government are not innate. 
They are the result of habit and long 
training.” He emphasized the im- 
portance of a written Constitution, 
and “recognized the value of judicial 
enforcement of Constitutional limi- 
tations upon the legislative power’, 
and the right to an impartial judge. 

When I came to a consideration 
of the divergencies from original 
principles and the extent to which 
our policies and _ practices have 
drifted toward extreme democracy, 
and the corresponding disintegra- 
tion of vigorous and efficient govern- 
ment, I became painfully aware that 
a full presentation of the need of 
this book could not possibly be made 
within the limitations of an ordinary 
review. 

Thirty years ago I had begun a 
study of the digressions of our gov- 
ernment from the principles of the 
founding fathers. I began to make 
notes and references to pertinent 
quotations from authoritative writ- 
ers. I turned to these notes and ref- 
erences, but was struck at once with 
a sense of despair. They were so 
numerous and extensive that a fair 
statement of their contents would 
require a separate article or a small 
book. It was surprising to me to see 
how many reputable students and 
commentators were alarmed over the 
debilitating effect of popular trends. 

While wondering how I could pre- 
sent in brief space the critical need 
of this book, the issue of U. S. News 
and World Report of April 22, was 
published, with the following words 
on its front ““‘DEMOCRACY’S 
sicKNEss—And a Way To Cure It, by 
Walter Lippmann”. On page 58, an 
editor’s note announces the publica- 
tion of “The Public Philosophy”, in 
which “Mr. Lippmann finds that 
democracy has slipped a long way in 
the last half century”, and says that 
if democracy is to survive, then the 


cover, 
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public philosophy that fostered the 
growth of Western democracy must 
be revived among the people. The 
editorial note is followed by exten- 
sive extracts from Lippmann’s book. 

I read the extracts and found that 
Mr. Lippmann had used some of the 
same references and quotations that 
I had collected. I, therefore, refer 
the readers of the JOURNAL to that 
issue of U. S. News or to Mr. Lipp- 
mann’s book. It might be well also 
for them to read in the April first 
issue of U. S. News “The ‘Flop’ of a 
Century,” and “How Much Do Vot- 
ers Know or Care”, in the last issue 
of the Journal of the American Ju- 
dicature Society. 

The publication of Dumbauld’s 
book just before the publication of 
Lippmann’s book is so timely‘that it 
seems to be providential. The prob- 
lem is, however, how can Americans 
be aroused to the necessity of reading 
these books? The greatest danger in 
democracy’s sickness is that it begets 
a fever which in turn creates a false 
confidence that blinds its victims to 
the symptoms of the disease. The 
flattery and pandering tactics of self- 
seeking politicians and demagogues 
create a public attitude of apathy or 
arrogance. 

But as Newton D. Baker observed 
more than twenty years ago, the at- 
tempt to cure the evils of democracy 
by more democracy, if continued, 
will undermine the foundations of 
our government. Many other states- 
men, commentators and columnists 
have voiced alarm over the tendency 
to play down to the popular fancy. 
Unless the people accept the limita- 
tions of democracy, and return to 
the representative republic which 
the founders established here, unless 
they devise methods by which the 
true leaders, which evolution creates, 
can be recognized and followed, the 
strength and virility of this nation 
will not last much longer. 

If Jefferson’s faith in education 
and the capacity of men to govern 
themselves is to be justified, those 
engaged in education should begin 
at once to impress upon the minds 
of students in high schools and col- 
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leges that the body politic, like the 
individual body, is healthy and efh- 
cient only when disciplined and 
trained. The need of a revival is ap- 
parent. A crusade should be ac- 
claimed from forum, pulpit, lectern, 
masthead and broadcasting station. 
And lawyers should sound the tocsin, 
carry the torch, and lead the advance 
guard. 
Rosert N. WILKIN 

Charlottesville, Virginia 


Tue PREPARATION OF COM- 
MERCIAL AGREEMENTS. By 
Ludwig Mandel. New York: Prac- 
ticing Law Institute. 1955. $1.50. 
Pages 100. 

This monograph is one in the se- 
ries on general and trial practice, of 
which Roscoe Pound is General Edi- 
tor; Harold P. Seligson is Editor 
of the monographs devoted to gen- 
eral practice. The series totals ap- 
proximately 1350 pages and is priced 
at $15.00. Single monographs are 
$1.50, $2.00 and $2.50 each. Cata- 
logue and prices may be obtained 
from Practising Law Institute, 20 
Vesey Street, New York 7, New York. 

The author of this monograph, 
Ludwig Mandel, is a member of the 
New York Bar, holds the degrees of 
Bachelor of Commercial Science and 
Bachelor of Laws, and lectures on 
commercial agreements and related 
subjects at the Practising Law Insti- 
tute. 

This monograph is intended pri- 
marily for the lawyer with limited 
experience in drafting commercial 
agreements. It is designed to bridge 
the gap between a textbook and a 
form book. 

The discussion is divided into 
three parts: the first deals with com- 
mercial agreements generally, the 
second with sales and purchase agree- 
ments, and the third with employ- 
ment contracts. 

Certain agreements are dealt with 
more fully in separate monographs, 
such as the sale or leasing of realty, 
agreements involving guaranties and 
collateral security, and income and 
other taxes. 

The New York statutes and deci- 
sions have been relied upon almost 


exclusively with only passing refer- 
ence to federal statutes and regula- 
tions. Accordingly, lawyers in other 
states are advised to consult their 
local as well as federal laws. 

The author cautions that commer- 
cial agreements are varied and that 
there are no set rules and that the 
suggestions in this monograph are 
intended as general guides. 

Nevertheless it requires only a 
glance to see that this monograph 
would be of great assistance to the 
general practitioner in the prepara- 
tion of commercial agreements. 


BENJAMIN WHAM 
Chicago, Illinois 


Dicesr OF THE PUBLIC REC- 
ORD OF COMMUNISM IN THE 
UNITED STATES. New York: 
Fund for the Republic. 1955. $5.00. 
Pages 753. 


Busuiocraruy ON THE 
COMMMUNIST PROBLEM IN 
THE UNITED STATES. New 
York: Fund for the Republic. 1955. 
$5.00. Pages 474. 

In the first of the two books listed, 
the Fund for the Republic has col- 
lected excerpts from legislative hear- 
ings, statutes, annotating decisions 
and regulations concerning Com- 
munism in the United States. Fed- 
eral, state and municipal authorities 
are cited and digested. The material 
is classified under topics such as 
“Exclusion from the Bar’. A section 
thereafter lists the important public 
documents on the Communist ques- 
tion under the name of the issuing 
agency. There is a topical guide to 
the public documents and a com- 
prehensive index. 

The bibliography volume supplies 
a need which was quite apparent to 
the Fund when it undertook its study 
of Communism in the United States. 
The bibliography covers the period 
from 1919 through 1952. In the au- 
thor index, one notes references to 
articles in the AMERICAN Bar Asso- 
CIATION JOURNAL and the well-known 
American Bar Association Special 
Committee on Communist Tactics, 
Strategy and Objectiyes’ Brief on 
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Communism. Following the autho 
index is one classified by subject, 
such as, Communism and American 
Institutions: Schools and Colleges, 
Among five appendices is a shor 
general reading list on Communism, 
Since this volume does not contain 
government documents, 
should be used together. 

While work was in process on the 
first volume noted, the Digest, the 
Fund for the Republic decided to 
microfilm the records of twenty-three 
important American trials concern. 
ing Communism. The films have 
been deposited in several libraries 
throughout the country and the 
Fund has also distributed the two 
books to libraries and educational 
institutions. Prices of the books are 
given and we are informed that a 
microfilm copy of the trials can be 
purchased for approximately $330.00 
from Microfilm of New England, 
Inc., 806 Massachusetts Avenue, 
Cambridge 39, Massachusetts. 

A special committee was appointed 
by the Fund to supervise the work 
on the film and the two books. Its 
membership has included Charles 
Fairman, of Washington University; 
Clinton Rossiter, Cornell University; 
Joseph M. Snee, S.J., Georgetown 
University, and Arthur E. Suther- 
land, of Harvard University. The 
work was done at Harvard Univer- 
sity under the immediate direction 
of the editor, Charles E. Corker. Mr. 
Corker was formerly on the law fac 
ulty at Stanford University and on 
completion of this assignment for 
the Fund joined the California At 
torney General’s legal staff on the 
Colorado River Board in Los An- 
geles. 


the two 


Joun C, Leary 
Chicago, Illinois 


How TO COMPLY WITH THE 
ANTITRUST LAWS. Edited by Jer 
rold G. Van Gise and Charles Wesle) 
Dunn. Chicago: Commerce Clearing 
House, Inc. 1954. $7.50. Pages 402. 

The present volume is in no sens 
merely a revised edition of various 
symposiums of the New York State 
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Bar Association published within the 
last few years; on the contrary, both 
in arrangement and content it whol- 
ly supersedes the earlier discussions. 
During recent years many contribu- 
tions of statute and case law have 
been forthcoming, and these with 
other materials have now been in- 
corporated into an outstanding sto- 
ry of American trade regulation. 
The papers here should satisfy seri- 
ous scholars and general practition- 
es alike by their evidence of labor 
and learning. Both style and accu- 
racy are praiseworthy in every re- 
spect. Mr. Van Cise is Chairman of 
the Committee on Information and 
Education, American Bar Associa- 
tion Section of Antitrust Law; Chair- 
man of the Committee on the Clay- 
ton Act, Antitrust Law Section of the 
New York State Bar Association; 
Chairman of the Section of Trade 
Regulation in the Committee on 
Post-Admission Legal Education, 
The Association of the Bar of the 
City of New York; and Member of 
the Attorney General’s National 
Committee To Study the Antitrust 
Laws. 

Mr. Dunn is Chairman of the An- 
titrust Law Section of the New York 
State Bar Association and member 
of the Attorney General’s National 
Committee To Study the Antitrust 
Laws. 

The editors of this collection of 
material have been outstanding in 
educating Bench and Bar respecting 
developments within the field of an- 
titrust enforcement. Each has long 
been recognized as an authority as 
to that branch of public law, so that 
any selection presently offered by 
them must necessarily prove most 
valuable. In addition, Mr. Van Cise 
has included many helpful contribu- 
tions from his own pen, thus afford- 
ing constructive assistance to the 
general lawyer whose occasional con- 
tact with antitrust laws has to be 
fitted into the background of crowd- 
ed practice. 

These essays constitute in effect an 
abridged treatment of the law of 
trade regulation, available for use 
both as a ready-reference manual and 
aS a comprehensive survey of existing 


antitrust policy. The presentation 
serves a practical purpose of combin- 
ing almost in primer-like fashion 
leading cases and elementary text 
discussion, along with stimulating 
problems reflecting more difficult 
phases of governmental activity. 
Modestly attempting broad general- 
ization within the field of business 
control, the scope has been kept 
down to very reasonable limits. Text 
discussion is lucid and readable and 
avoids tiresome analysis of legalistic 
detail. Nor have the editors forgot- 
ten here that serious subjects do not 
suffer in handling where there is an 
occasional humorous touch. 

Present-day antitrust doctrine with 
all existing improvements is often 
not quite as certain nor as precise as 
one might expect. Those shortcom- 
ings are usually ascribed, at least in 
part, to rapid expansion of business 
combinations in this country during 
formative decades before and after 
1900 and to legislative vagaries reg- 
ulating such early mergers; but if 
proof as to the pervading influence 
of economics and political theory 
were required, brief examination of 
the various discussions here should 
adequately suffice. Legal logicians 
may reason about Sherman Act ab- 
stractions; it was compelling busi- 
ness instinct that drove industrial 
leaders to invite statutory rebuke in 
promoting their competitive expan- 
sion. And therein lies much of the 
explanation for eventual departure 
from the old law in books embody- 
ing common-law rules as to restraint 
of trade, and modern principles that 
actually govern commercial groups 
in twentieth-century society. When 
two years ago the Attorney General 
concurred in prevalent sentiment 
for further reflection and review by 
establishing a National Committee 
To Study the Antitrust Laws, it was 
simply another recognition of the ne- 
cessity for competitive enterprise 
within the framework of complex in- 
dustrial needs in both domestic and 
foreign commerce. The law had 
broadly advanced from particular 
images to general terms. 

The topics considered encompass 
the entire topic of antitrust legisla- 
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tion,—understanding the present 
while evaluating the past and fore- 
casting the future. There are sep- 
arate divisions of subject-matter hav- 
ing to do with choice of customers, 
quotations to customers, control over 
customers and contact with competi- 
tors. Just as at the start Mr. Van 
Cise has “laid the foundation” by 
thorough analysis of client relations, 
so towards the end he has set forth 
in clear and unmistakable terms the 
“mechanics of compliance”. Other 
authorship as to individual papers 
includes principal law-enforcement 
officers as well as outstanding mem- 
bers of the Bench and Bar. All told, 
the list of contributors takes in a 
score of busy practitioners with ex- 
pert knowledge as to each particular 
phase or problem being discussed. 
While many of the papers printed 
here were in fact delivered at past 
antitrust gatherings of the New York 
State Bar Association, each has been 
revised to date and thus combines to 
offer a true present-day picture of 
national policy as to trade regula- 
tion. 

The importance of the present 
volume to the legal profession is ob- 
vious. With knowledge that is both 
extensive and proved, there have 
been collated sound explanations 
for more important antitrust funda- 
mentals. The editors are accordingly 
to be commended for most satisfac- 
tory performance of their undertak- 
ing. If the characteristics of a book 
most important to the reader in this 
day and age are interest and clarity, 
this manual in both meets the requi- 
site standard. 

Taken as a whole, it is thus a most 
useful and informing collection of 
material worthy of success in its field. 
It will rank along with the Report 
of the Attorney General’s National 
Committee as an enlightening source 
for the future. The footnotes con- 
tain valuable citations as to the var- 
ious matters considered and have the 
merit of really clarifying the text. 
One ought to add that there are vir- 
tually no errors of print, though the 
index is barely adequate. 

Curtis C. WILLIAMS, JR. 
Cleveland, Ohio 
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Review of Recent 


Supreme Court Decisions 


Admiralty .. . 
contract against liability 
for negligence 


® Bisso v. Inland Waterways Corpo- 
ration, 349. U. S. 85, 99 L. ed. 
(Advance p. 523), 75 S. Ct. 629, 23 
U. S. Law Week 4205. (No. 50, de- 
cided May 16, 1955.) Judgment of 
the Court of Appeals for the Fifth 
Circuit reversed. 

This case settled a long-standing 
divergence of opinion among the cir- 
cuits as to whether a towboat may 
validly contract against all liability 
for its own negligence. The Court 
held that such a contract violates 
public policy, although three justices 
joined in a vigorous dissent. 

The oil barge Bisso was being 
towed up the Mississippi River by 
respondent’s towboat Cairo. The 
towed vessel collided with a bridge 
pier and sank, the collision being 
caused by the negligent operation 
of the towboat. The contract of tow- 
age provided that the towing move- 
ment was at the “sole risk” of the 
barge and that the master, crew 
and employees of the towboat should 
“in the performance of said service, 
become and be the servants” of the 
Bisso. The District Court, sitting in 
admiralty, held that this provision 
exempted the towboat owner from 
liability and the Court of Appeals 
affirmed. 

Mr. Justice BLack delivered the 
opinion of the Supreme Court re- 
versing. The Court found precedent 
for its decision in The Syracuse, 12 
Wall. 167 (1871), and The Wash 
Gray, 277 U.S. 66 (1928). The Court 
said that its rule was “merely a par- 
ticular application to the towage 
business of a general rule long used 
by courts and legislatures to prevent 
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enforcement of release-from-negli- 
gence contracts in many relation- 
ships”. Two reasons were given for 
the rule: “(1) to discourage negli- 
gence by making wrongdoers pay 
damages, and (2) to protect those 
in need of goods or services from 
being overreached by others who 
have power to drive hard bargains”. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice REED and Mr. Justice 
BuRTON, wrote a dissenting opinion. 
This opinion disputed the Court’s 
finding that The Syracuse and The 
Wash Gray were precedents for the 
decision and argued that there was 
no inequality of bargaining power 
between the parties to the towage 
contract and that there was no rea- 
son why the parties should not be 
free to distribute the risk as they 
saw fit. 

The case was argued by Eberhard 
P. Deutsch for petitioner and by 
Ralph S. Spritzer for respondent. 


" Boston Metals Company v. SS. 
Winding Gulf, 349 U. S. 122, 99 L. 
ed. (Advance p. 543), 75 S. Ct. 649, 
23 U. S. Law Week 4215. (No. 70, 
decided May 16, 1955.) Judgment 
of the United States Court of Ap- 
peals for the Fourth Circuit. re- 
versed. 

This was a companion case to No. 
50, supra. The Winding Gulf col- 
lided with petitioner’s vessel, while 
the latter was being towed by the 
Peter Moran. The district court 
found that the collision was caused 
by negligent navigation of The 
Winding Gulf, lack of lights on the 
damaged vessel and absence of a 
crew on the damaged vessel. The 
absence of lights and crew was the 
fault of the master of the tug Peter 
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Moran and was imputed to petition. J two 
er because the towage contract pro- § Sta’ 
vided that the master and crew of § Ch 
the tug became the servants of the § ves 
petitioner and that the towage com- | Th 
pany would not be responsible for | bo: 
their failure. The district court di-] Ga 
vided damages equally between pe- } the 
titioner and respondents and the § an 
Court of Appeals affirmed. tus 

The Supreme Court, again speak- § ow 
ing through Mr. Justice BLack, re- § lia 
versed, citing Bisso v. Inland Water- | th 
ways Corporation, as controlling. tus 

Mr. Justice HARLAN took no part } em 
in the consideration or decision of J op 
the case. sp 

Mr. Justice FRANKFURTER wrote a} (0 
concurring opinion in which he said | ™ 
that the language of the contract J an 
did not indicate an agreement on] 
the part of the owners of the towed J ¢a 
vessel to undertake direct liability § §p 
to third persons. di 

Mr. Justice Burton, joined by Mr. le 
Justice REED, dissented, arguing that J} © 
the language was sufficient to make 
the towed vessel’s owners directly 
liable to third parties. 

Mr. Justice DoucLas wrote an f 
opinion concurring in both No. 50 
and No. 70. He took the position 
that the “established rule of The 
Syracuse” should not be changed 
“unless and until Congress” changed 
it. The Court did not know enough 
about the economics and the organi: 
zation of the tugboat industry to 
alter the established judicial policy, 
the opinion argued. 

The case was argued by John H. 
Skeen, Jr., for petitioner and by 
Charles S. Bolster for respondent. 


=" United States v. Nielson, 349 
U. S. 129, 99 L. ed. (Advance p.548): 
75 S. Ct. 654, 23 U. S. Law Week 
4222. (No. 210, decided May 16, 
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1955. Judgment of the United 
States Court of Appeals for the Sec- 
ond Circuit reversed. 

In the third of the cases regarding 
the validity of clauses purporting to 
exempt tugboat owners from liabil- 
ity for negligence, the Court again 
refused to give effect to the clause. 

The respondent contracted to use 
two of its tugs to assist the United 
States, as owner of the steamship 
Christopher Gale, to move the latter 
vessel from Hoboken to Brooklyn. 
The contract provided that a tug- 
boat captain or pilot aboard the 
Gale would become “the servant of 
the owners of the vessel assisted .. . 
and neither those furnishing the 
tugs and/or pilot nor the tug, their 
owners, agents, or charterers shall be 
liable for any damage resulting 
therefrom”. One of the respondent's 
tug captains went aboard the Gov- 
ernment’s vessel during the moving 
operations. The two tugs of the re- 
spondent were fastened to the Gale 
to assist in its movements. One of the 
tugs was crushed between the Gale 
and a pier while carrying out a ma- 
neuver under the orders of the tug 
captain aboard the Gale. The re- 
spondent brought this suit to recover 
damages from the United States, al- 
leging that the captain was tempo- 
rarily the “servant” of the Gale. The 
District Court awarded damages and 
the Court of Appeals affirmed. 

Mr. Justice BLack, speaking for 
the Supreme Court, reversed, saying 
that an agreement that one shall not 
be liable for negligence of a third 
person “‘cannot easily be read as an 
agreement that one is entitled to 
collect damages for negligence of 
that third person”. The Court added 
that clear contractual language to 
the contrary might change the result, 
but the language here did not meet 
that test. The Court distinguished 
Sun Oil Company v. Dalzell Towing 
Company, 287 U. S. 291. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice Burton, joined by Mr. 
Justice ReEp, argued in a dissenting 
opinion that “full effect” to the 
agreement should be given. 


The case was argued by Ralph S. 
Spritzer for petitioner and by An- 
thony V. Lynch, Jr., for respondent. 


Constitutional Law ... 
restrictive covenants 


=" Rice v. Sioux City Memorial Park 
Cemetery, Inc., 349 U. S. 70, 99 L. 
ed. (Advance p. 507), 75 S. Ct. 
614, 23 U. S. Law Week 4195. (No. 
28, decided May 9, 1955.) Certiorari 
to the Supreme Court of Iowa dis- 
missed as improvidently granted. 

An Iowa cemetery’s refusal to al- 
low burial of a Winnebago Indian, 
which aroused nationwide attention 
two years ago, has been allowed to 
stand although, by implication at 
least, the Supreme Court holds the 
refusal a violation of constitutional 
rights. 

This was a suit for damages for 
mental suffering filed by the widow 
of the Indian. The Iowa Supreme 
Court ruled that the clause in the 
cemetery deed restricting burial to 
“members of the Caucasian race” 
was unenforceable, under the doc- 
trine of Shelley v. Kraemer, 334 U.S. 
1, but nevertheless was available as 
a defense to the widow’s suit. The 
case was brought to the Supreme 
Court which affirmed by an evenly 
divided court last November. In the 
present decision, the Court took the 
unusual step of vacating its previous 
ruling and dismissing the writ of 
certiorari as improvidently granted. 

Mr. Justice FRANKFURTER, speak- 
ing for the Court, explained that an 
Iowa statute, passed after the origi- 
nal furore over the cemetery’s action, 
reduced the case to one of minor 
importance. The statute made it un- 
lawful for any cemetery corporation 
to refuse burial “solely because of 
the race or color” of the deceased. 
This statute was not seen in proper 
focus when the case was argued be- 
fore the Court, the opinion stated, 
because it was blanketed by the con- 
stitutional arguments presented. Its 
existence bars the ultimate question 
presented from arising again in 
Iowa, and accordingly there was no 
“special and important reason” for 
granting certiorari within the mean- 
ing of Rule 19 of the Supreme 
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Court’s Rules. The Court cited some 
sixty cases where certiorari had been 
dismissed after full argument before 
the Court. 

The case had aroused further in- 
terest because of counsel’s argu- 
ments that the cemetery lot deed also 
violated the provisions of the U.N. 
Charter. The Iowa Supreme Court 
had brushed aside this question as 
irrelevant. Speaking of its original 
affirmance by even division of the 
Iowa court's holding, the Supreme 
Court declared: “The Iowa courts 
dismissed summarily the claim that 
some of the general and hortatory 
language of this Treaty [the U.N. 
Charter], which so far as the United 
States is concerned is itself an exer- 
cise of the treaty-making power un- 
der the Constitution, constituted a 
limitation on the rights of the States 
and of persons otherwise reserved 
to them under the Constitution. It 
is a redundancy to add that there is, 
of course, no basis for any inference 
that the division of this Court re- 
flected any diversity of opinion on 
this question.” 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

In a dissent in which the CHIEF 
Justice and Mr. Justice DoucLas 
joined, Mr. Justice BLack declared 
that the Court’s opinion left every 
person in Iowa free to prosecute a 
claim of this nature except the peti- 
tioner, and that this raised a ques- 
tion of denial of equal protection. 
“We cannot agree that this dismissal 
is justified merely because this peti- 
tioner is the only one whose rights 
may have been unconstitutionally 
denied” the dissent said. 

The case was argued by Lowell 
C. Kindig for petitioner and by Jes- 
sie E. Marshall for respondent. 


Constitutional Law .. . 
contempt committed be- 
fore one-man grand jury 


=" In the Matters of Murchison and 
White, 349 U. S. 133, 99 L. ed. (Ad- 
vance p. 551), 75 S. Ct. 623, 23 
U. S. Law Week 4218. (No. 405, de- 
cided May 16, 1955.) Judgment of 
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the Supreme Court of the State of 
Michigan reversed. 

May a judge, acting as a “one-man 
grand jury’, as authorized under 
Michigan law, proceed to try for con- 
tempt a witness that refused to testi- 
fy before such a “grand jury” hear- 
ing? The Supreme Court here held 
that such a trial was a denial of due 
process. 

The petitioners were called as wit- 
nesses before a Michigan judge sit- 
ting as a “grand jury”. Murchison’s 
testimony left the judge convinced 
that he had committed perjury. 
White refused to answer questions 
on the ground that he was entitled 
to counsel. The judge ruled that 
this constituted contempt. The judge 
then proceeded to try for contempt 
and sentence both petitioners in 
open court. The sentences were up- 
held by the state’s supreme court. 

Mr. Justice BLACK, speaking for 
the United States Supreme Court, 
reversed, holding that the procedure 
was a violation of the due process 
clause of the Fourteenth 
ment. “ 


Amend- 
. . Our system of law has 
always endeavored to prevent even 
the probability of unfairness. To 
this end no man can be a judge in 
his own case and no man is permit- 
ted to try cases where he has an in- 


How To Make an 


*" In 1945, The Eye-Bank for Sight 
Restoration, Inc., was incorporated. 
One of its major purposes is the ed- 
ucation of the public throughout the 
country as to the desirability of do- 
nating eyes at death so that many 
persons, who might otherwise re- 
main blind for life, may be made to 
see again—through the dramatic cor- 
neal grafting operation. This in- 
volves transplantation of cornea, or 
surface tissue, of a donated eye to a 
person whose own cornea is dam- 
aged or scarred. Where conditions 
are favorable, this operation today 
gives excellent results in over 90 per 
cent of the cases handled. 

It is a major misfortune that the 
Eye-Bank loses a great many eyes in- 
tended for its work because the gen- 
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terest in the outcome.” The Court 
pointed out that it is extremely dif- 
ficult for the judge to free himself 
from the influence of what took 
place in the “grand jury” secret ses- 
sion and that the judge, who was 
probably the person most familiar 
with what took place in the “grand 
jury” session, could not be effectively 
cross-examined at the contempt trial. 

Mr. Justice REED, joined by Mr. 
Justice Minton and Mr. Justice 
BurTON, dissented in an opinion that 
argued that this case was no differ- 
ent from the ordinary case of judi- 
cial trial for contempt committed in 
open court and that there was no 
indication of any prejudice or un- 
fairness on the part of the judge in 
this case. 

The case was argued by William 
L. Colden for petitioners and by 
Edmund E. Shepherd for respondent. 


Criminal Law ... 


the Mann Act 


= Bell v. United States, 349 U. S. 
81, 99 L. ed. (Advance p. 515), 
75 S. Ct. 620, 23 U. S. Law Week 
4198. (No. 468, decided May 9, 
1955.) Judgment of the Court of 
Appeals for the Sixth Circutt re- 
versed. 

Petitioner pleaded guilty to two 
counts charging him with violation 


Incomparable Gift 


erous donors have mistakenly be- 
lieved that the gift of their eyes 
should be covered merely by an ap- 
propriate provision in their wills. 

Many careful lawyers from time to 
time telephone or write to the Eye- 
Bank asking the correct procedure. 
This is welcomed and someone is 
available in the Eye-Bank office to 
answer such questions at all reason- 
able hours. Briefly, the important 
thing is that the donor should exe- 
cute and deliver to his next-of-kin or 
to the person who would have charge 
of his burial arrangements a written 
statement that he wishes to donate 
his eyes for such uses as the Eye-Bank 
may see fit. 

Any lawyers who have clients wish- 
ing to make this incomparable gift 








of the Mann Act. Concededly he had 
transported two women across aq 
state border on the same trip and in 
the same vehicle. The question was 
whether this constituted one offense 
or two. 

Speaking for the Supreme Court, 
Mr. Justice FRANKFURTER reversed 
the Circuit Court which had affirmed 
the District Court’s holding that two 
separate offenses had been commit. 
ted. The Court conceded that Con. 
gress could have made simultaneous 
transportation of more than one 
woman liable to cumulative punish. 
ment, but since the language of the 
statute was not clear on the point, 
the Court held that the ambiguity 
should be resolved in favor of lenity. 

Mr. Justice MINTON, joined by the 
CHIEF JUSTICE and Mr. Justice Reep, 
wrote a dissenting opinion which ar- 
gued that there was no ambiguity 
in the statute. Congress had intended 
to stamp out degradation and de. 
bauchery of women by punishing 
those who used them for prostitu: 
tion, the dissent declared. ‘‘Surely it 
did not intend to make it easier if 
one transported females by the bus 
load.” 

The case was argued by James R. 
Browning for petitioner and by 
Charles F. Barber for respondent. 


to some unfortunate person should 
get in touch with the Eye-Bank. 
That organization will be most hap- 
py to send them a copy of the book- 
let entitled “A Gift Like the Gilts 
of God”, as well as an appropriate 
form to be executed by their clients. 
The address: The Eye-Bank for 
Sight Restoration, Inc., 210 East 
64th Street, New York 21, N. Y. 

Anything you can do to spread cor- 
rect information about the Eye-Bank 
among the lawyers of this counts 
will be a real service to the many 
thousands of persons, now blind, to 
whom it would be possible to restore 
sight were the necessary corneal ma 
terial available. 

Epwarp E, Watts, JR 

New York, New York 
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What’s New in the Law 


The current product of courts, 





departments and agencies 


Attorneys... 
admission to the Bar 


« Derogatory information, neither 
the semblance nor source of which is 
revealed, cannot be used by the Flor- 
ida State Board of Law Examiners 
i deny an applicant the right to 
take the bar examination prelimi- 
nary to admission to the Bar. This is 
ihe ruling of the Supreme Court of 
Florida in a case in which the record 
against the applicant was made en- 
tirely by “faceless informers”. 

The lawyer involved was admitted 
in Ohio and sought licensing in Flor- 
ida. In two appearances before the 
Board he was asked a wide-ranging 
series of questions about, among 
other things, his income, income 
taxes and his business transactions 
and associates. He was also asked 
whether he had served illegitimately 
asa tax front for some business asso- 
clates. 

The Board did not at any time in- 
dicate what acts had been reported 
to itor by whom they had been re- 
ported. The applicant denied all the 
derogatory allusions and allegations. 
The Board informed him that he did 
not meet the standards for admis- 
‘ion, but advised him that, in accord- 
ance with the Board’s administrative 
tules, he could have a rehearing by 
producing “new and additional mat- 
tt which had not been previously 
considered”. The applicant protested 
that this procedure denied him due 
process of law, because he had not 
been confronted with or apprised of 
the complaints and could not there- 
lore know what to produce to coun- 
teract them. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
m the publications of the West pub- 


lishing Company or in The United 
States Law Week. 









The Court agreed with the attor- 
ney, quashed the Board’s order and 
directed it to accord a new hearing. 
Basing its decision on general prin- 
ciples of administrative law, the 
Court said that “an administrative 
body, no matter how broad its discre- 
tion, must show, when its orders are 
properly challenged in the courts, 
that its conclusions are based upon 
record evidence and do not rest sole- 
ly upon confidential information of 
which the applicant is not apprised 
and as to which the administrative 
body gives such credence as to per- 
mit it to override a complete denial 
of derogatory implications by an ap- 
plicant when he is questioned.” 

The Court rejected the Board's 
theory that the Florida statute gave 
it the unfettered right to reject an 
application on the basis of undis- 
closed information procured by pri- 
vate investigations or secret means. 

(Coleman v. Watts et al., Sup. Ct. 
Fla., May 11, 1955, Sebring, J.) 


Attorneys... 
disbarment charges 


=" With two judges dissenting, and 
one concurring on other grounds, 
the Supreme Court of New Jersey 
has ruled that the filing of charges 
against an attorney with an ethics 
and grievance committee is privi- 
leged and that no subsequent action 
lies in favor of the attorney for ma- 
licious prosecution. 

Actually no definitive decision on 
the merits was ever reached in the 
disciplinary action. After receiving 
the charges, the county ethics and 
grievance committee, in accordance 
with New Jersey practice, filed a 
complaint. The attorney answered, a 
hearing was held and the committee 
prepared a presentment charging un- 
ethical and unprofessional conduct. 

When this came before the Su- 
preme Court, however, the Court 





George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen + ASSISTANT 


discharged an order to show cause on 
the ground that the attorney was act- 
ing as a real estate broker rather 
than as an attorney when the al- 
leged unethical conduct occurred. It 
was then that the attorney com- 
menced his malicious prosecution 
action against the committee’s in- 
former. 

In affirming dismissal of the suit, 
the Court declared that the case was 
one of balancing conflicting public 
policies. On one hand, the Court 
noted, is the injury resulting to the 
attorney from baseless charges; on 
the other, the public interest to en- 
courage those having knowledge of 
unethical conduct to present it to 
the appropriate ethics and grievance 
committee. The Court concluded 
that the overriding public policy re- 
quired the filing of a grievance com- 
plaint to be privileged. 

“If each person who files a com- 
plaint . . . may be subject to a ma- 
licious prosecution action by the ac- 
cused attorney,” the Court remarked, 
“there is no question but that the 
effect in many instances would be 
the suppression of legitimate charges 
against attorneys who have been 
guilty of unethical conduct, a result 
clearly not in the public interest.” 

The judge who concurred in a sep- 
arate opinion felt that the privilege 
point was not well-taken. Pointing 
out that the charges against the at- 
torney had been proved before the 
committee and not ruled on by the 
Court, he said the complaint should 
be dismissed because the plaintiff 
could not prove the defendant’s lack 
of probable cause—an essential ele- 
ment of malicious prosecution. 

The two dissenters also criticized 
the privilege ruling. They said the 
complaint should not be dismissed, 
but the attorney should be allowed 
at least to attempt his proof. 

(Toft v. Ketchum, Sup. Ct. N. J., 
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What's New in the Law 


May 2, 1955, Vanderbilt, C. J., 113 
A. 2d 671.) 


Constitutional Law... 
church and state 


= A statute providing state aid to 
charitable hospitals to further nurs- 
ing education is not a violation of 
the constitutional doctrine of separa- 
tion of church and state because un- 
der it aid may be made available to 
hospitals operated by religious de- 
nominations, according to an Opin- 
ion of the Justices of the Supreme 
Court of New Hampshire. 

An 1877 amendment to New 
Hampshire’s Constitution states that 
“no money raised by taxation shall 
ever be granted or applied for the 
use of the schools or institutions of 
any religious sect or denomination”. 
The Court pointed out, however, 
that the Constitution, in a provision 
of longer standing, guaranteed that 
“no subject shall be hurt . . . for his 
religious . . . persuasion”. 

Putting the two provisions togeth- 
er, the Court said: “What was in- 
tended to be forbidden by the 
amendment of 1877 was support of a 
particular sect or denomination by 
the state, at the expense of taxpayers 
of other denominations or of no de- 
nomination. It was not intended that 
members of a denomination should 
be deprived of public benefits be- 
cause of their beliefs.” 

The Court emphasized that the 
object of the bill was to provide ur- 
gently needed nursing education and 
not to aid any particular sect or de- 
nomination. Since the aid would be 
granted to all hospitals that quali- 
fied, the aid was devoid of sectarian 
doctrine and purposes, and the hos- 
pitals became conduits to accom- 
plish a public objective. The Court 
concluded there was nothing uncon- 
stitutional about this. 

(Opinion of the Justices, Sup. Ct. 
N. H., April 6, 1955, 113 A. 2d 114.) 


Constitutional Law... 
right to silence 


® Considerable doubt may have 
been thrown on current efforts to 
disbar lawyers for failing to answer 
Communist-questions by an Opinion 


744 American Bar Association Journal 


of the Justices of the Supreme Judi- 
cial Court of Massachusetts. The 
Court has ruled that the right of an 
individual to engage in a lawful oc- 
cupation is a right secured by the 
federal and state constitutions and, 
while it is subject to reasonable reg- 
ulation, it cannot be destroyed. 

The proposed statute presented to 
the Court for opinion provided for 
the automatic discharge of any 
teacher, in either a public or private 
institution, who refused “for any 
reason whatsoever... to answer 
questions pertinent to his past or 
present membership in the Commu- 
nist Party....” 

Since it plainly applied to a per- 
son who might exercise his privilege 
against self-incrimination, the Court 
ruled that the statute would be un- 
constitutional even though it did not 
prevent the person from using his 
privilege, but provided for discharge 
if he did. The effect of the statute, 
the Court said, would be “compara- 
ble” to a direct suppression of the 
privilege—a “hardly less serious at- 
tack upon the constitutional right”. 

The Court observed that if the 
present statute were constitutional, 
then it would be equally constitu- 
tional to prohibit a lawyer from 
practicing on the same_ ground. 
Quoting the Supreme Court in 
Frost v. Railroad Commission, 271 
U.S. 583, the Court said: “It is 
inconceivable that guaranties im- 
bedded in the Constitution of the 
United States may thus be manipu- 
lated out of existence.” 

(Opinion of the Justices, Sup. Jud. 
Ct. Mass., April 13, 1955, 126 N.E. 
2d 100.) 


Courts ... 
the Wanamaker case 


® An Ohio Court of Common Pleas 
judge, Walter B. Wanamaker, is suc- 
ceeding in his fight with the Su- 
preme Court of Ohio to establish the 
principle that suits may be filed in 
courts as a matter of right, and not 
as a matter of dispensation by the 
particular court. 

The lengthy and involute litiga- 
tion was triggered by a per curiam 
statement of the Ohio Supreme 





Court in Ohio v. Hashmall, 16) 
Ohio St. 565, 117 N.E. 2d 606, tha 
Judge Wanamaker had imposed two 
sentences consecutively rather than 





concurrently because he had beep 
advised that the defendant was , 
Communist. Criticizing the senten¢. 
ing, the Court remarked that even 
“a Communist is entitled to evep. 
handed justice in our courts”, 

Judge Wanamaker, pointing out 
that in twenty-three years as a trial 
judge he had always (except in two 
instances) sentenced consecutively 
when a jury had convicted on mul: 
tiple counts, wrote each member of 
the Court asking for a retraction, 
When he got no replies, he filed an 
application in the Court to expunge 
the remarks. [For a more complete 
explanation of the background, see 
41 A.B.A.J. 165; February, 1955,] 

Then the real trouble began. 
Judge Wanamaker attempted to file 
in the Court an affidavit for the pur- 
pose of disqualifying the sitting 
justices of the Court from passing on 
his application to expunge. The dis. 
qualification proceeding was predi- 
cated on a provision of the Ohio 
Constitution. 

But the clerk refused to file the aff- 
davit of disqualification, whereupon 
Judge Wanamaker sought a writ of 
mandamus against the clerk. The 
Court retaliated by striking his ap- 
plication to expunge. Judge Wana 
maker then commenced a prohibi- 
tion action against the members of 
the Court. 

An intermediate Ohio Court of 
Appeals denied both writs of man- 
damus and prohibition on_ the 
ground that an inferior court could 
not issue them against a superior 
court or an arm (clerk) of a superior 
court. 

Then Judge Wanamaker began a 
series of attempts to get a hearing in 
the Ohio Supreme Court, before re- 
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placement judges, of the various a¢ 
tions. This he finally obtained on 
May 11. “Showing little confidence 
in the fifth promise of a hearing on 
May 11”, he comments, “after four- 
teen months of maneuver and cout 
ter-maneuver, I filed in the United 
States Supreme Court a motion for 
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extraordinary writ of mandamus 
(Misc. No. 642] to compel the Ohio 
Supreme Court to give me a hear- 
ing. Service on the judges of the 
Court as defendants was received by 
them May 5.” 

By the time the May 11 hearing 
was reached, the voters had taken 
care of the disqualification of two 
justices; they were defeated for re- 
election last year. On May 4 Judge 
Wanamaker had been advised by the 
derk that “although not required 
by law to do so” the remaining five 
regular members of the Court had 
“voluntarily withdrawn” and that 
fve intermediate appellate judges 
had been assigned to the Supreme 
Court for the Wanamaker cases. 
Thus at the May 11 hearing there 
was an entirely new Supreme Court. 
In these circumstances, counsel for 
the regular justices contended that 
Judge Wanamaker’s affidavit of dis- 
qualification was moot, and that the 
replacement judges should proceed 
to hear the application to expunge. 
But it’s not that simple, Judge Wana- 
maker replied. He argued that he 
was entitled to a clear ruling as to 
whether an affidavit of disqualifica- 
tion, and the other actions, could be 
fled under constitutional provisions, 
and whether the affidavit had been 
elective. The acting chief justice 
then signed the order calling in re- 
placement judges and ruled orally 
from the bench that the affidavit be 


filed, thus acknowledging disqualifi- 


cation of the regular judges. 

The replacement Court reserved 
tulings and will announce its deci- 
sion with opinion later. The opinion 
will be delayed because three of the 
itplacement judges are involved 11 
appellate review of the Sheppard 
murder case. 

Actually five members of the old 
Supreme Court made a left-handed 
apology to Judge Wanamaker in a 
concurring opinion in State v. Law- 
rence, 162 Ohio St. 412, 123 N.E. 2d 
“il, where, in criticizing a trial 
judge’s conduct, it was said: “What 
said herein, or what may have been 
aid inadvertently in any previous 
opinion of this court, is not to be 
‘onstrued [as impugning] the mo- 





tives or integrity of the trial judge. 
..’ Chief Justice Weygandt and 
Justice Hart did not, however, join 
in this concurring opinion. 

Commenting on the cases, Judge 
Wanamaker says: “Thus was estab- 
lished in Ohio the right of a citizen 
to disqualify judges, even of the 
court of last resort, if a claim of bias 
and prejudice is made against any of 
its members. It might be interesting 
to have a survey of the condition in 
the several states as to the existence 
of the right of disqualification of 
judges of the court of last resort. It 
might well be that this principle will 
spread to them.” 

(Ohio ex rel. Wanamaker v. Wey- 
gandt et al., Sup. Ct. Ohio. Above 
material prepared from transcript of 
hearing before the Court on May 11, 
1955.) 


Evidence... 
obtained illegally 


=" With three judges dissenting, the 
Supreme Court of California has 
abandoned the majority rule that ev- 
idence, no matter how illegally ob- 
tained, is admissible against a crim- 
inal defendant, and has adopted the 
minority, but also federal, doctrine 
that such evidence must be excluded. 

The evidence, presented in a pros- 
ecution for bookmaking, had been 
obtained in what the Court called 
“flagrant violation” of both federal 
and state constitutional guarantees 
against unlawful search and seizure. 
But this circumstance would not 
have dictated its exclusion in most 
American courts. The reasoning is 
that the method of obtaining evi- 
dence does not affect its trustworthi- 
ness, and that exclusion too often re- 
sults in a criminal needlessly escap- 
ing justice. 

In Weeks v. U.S., 232 U.S. 383, the 
Supreme Court formulated the fed- 
eral exclusionary rule where evi- 
dence is obtained in violation of the 


Fourth Amendment. In Wolf v. Col- 
orado, 338 U.S. 25, the Court held 
that Fourth Amendment rights ap- 
plied also to the states through the 
vehicle of the Fourteenth Amend- 
ment, but that the exclusionary rule 
was not an. “essential ingredient” of 


What's New in the Law 


but only a means of enforcing those 
rights, and that the states could 
therefore accept or reject it. Finally, 
Justice Jackson, writing for the 
Court recently in Irvine v. Califor- 
nia, 347 U.S. 128, observed that in 
view of the Wolf doctrine the states 
“may wish further to reconsider 
their evidentiary rules”. 

And reconsider the California 
Court did. In a careful opinion set- 
ting out the supporting rationales of 
the two doctrines, the Court specifi- 
cally overturned its former rule. It 
conceded that the exclusion rule 
would not prevent all illegal searches 
and seizures, but it felt that it would 
discourage them. The controlling 
consideration was the Court’s feeling 
that the state, through its judiciary, 
was condoning and enhancing an 
illegal act in admitting illegally 
obtained evidence. The Court de- 
clared: 


It is morally incongruous for the 
state to flout constitutional rights and 
at the same time demand that its 
citizens observe the law. The end 
that the state seeks may be a laudable 
one, but it no more justifies unlawful 
acts than a laudable end justifies un- 
lawful action by any member of the 
public. Moreover, any process of law 
that sanctions the imposition of pen- 
alties upon an individual through the 
use of the fruits of official lawlessness 
tends to the destruction of the whole 
system of restraints on the exercise of 
the public force that are inherent in 
the “concept of ordered liberty.” 


The dissenters argued that the 
Court should not change the state’s 
long-standing law. They stated that 
it would be better for the state to re- 
tain the non-exclusionary doctrine 
and discourage illegal police prac- 
tices through sanctions such as the 
imposition of civil liability on the 
governmental unit employing the 
offending officer, with a minimum 
damage recovery. 

(California v. Cahan, Sup. Ct, 
Calif., April 27, 1955, Traynor, J., 
282 P. 2d 905.) 


Evidence... 
privilege 


=" A criminal defendant waives his 
privilege against self-incrimination 
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by taking the witness stand in his 
own behalf, but he does not waive 
his privilege against revealing com- 
munications between himself and 
his attorney. This is the decision of 
the New York Court of Appeals in a 
case where the point arose under un- 
usual factual conditions. 

The defendant was tried and con- 
victed for robbery; it was alleged 
that he was in and ready to drive the 
get-away car when his accomplices 
came out of the store where the rob- 
bery had occurred and walked into 
the arms of some waiting policemen. 
The defendant’s story was that he 
was simply waiting in the car to pick 
up his girl friend Doris for a double 
date with one of the accomplices. 
Unfortunately, he said, he couldn’t 
remember Doris’s last name or ad- 
dress. 

At the trial, the defendant took 
the stand, and when it appeared that 
Doris wasn’t going to appear, the 
prosecution asked him whether he 
had ever discussed Doris with his at- 
torney or told the attorney her name 
or whereabouts. Over defense objec- 
tions, the trial judge ordered the de- 
fendant to answer. 

Faced with this dilemma, the de- 
fense counsel, with the aid of the 
prosecution, produced Doris. Her 
story was so at variance with the de- 
fendant’s that his defense collapsed. 

With two judges dissenting, the 
Court ruled that by taking the stand 
the defendant had not waived the 
rules governing competency and ad- 
mission of evidence. The Court de- 
clared that the trial judge had 
breached the attorney-client privi- 
lege by ordering the question an- 
swered, and that this error was sub- 
stantial since it had resulted in the 
defense being demolished. 

(New York v. Shapiro, N.Y.C.A. 
April 28, 1955, Dye, J., 126 N.E. 2d 
559.) 


Juries... 
insurance advertising 


=" Two more attempts to halt insur- 
ance-company advertising advising a 
go-easy attitude on damage awards 
have misfired. The advertisements, 
some of which appeared in Life and 
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the Saturday Evening Post, empha- 
sized that excessive jury awards 
against insured defendants resulted 
in higher insurance rates. They ad- 
vised the reader that when he sat as 
a juror to “be fair with the public’s— 
and your—money”. 

In a California case the action was 
for a writ of quo warranto, seeking 
a restraint against further publica- 
tions and a forfeiture of the defend- 
ants’ corporate rights in the state. 
The petition contended that the 
publications were a contempt of the 
judicial process and a conspiracy 
formed with intent to corrupt jurors. 

But the District Court of Appeal 
for the Second District ruled that the 
advertisements posed no “clear and 
present danger” and that they were 
protected by constitutional guaran- 
tees of freedom of press and speech. 
While these freedoms are not limit- 
less, the Court declared, they cannot 
be curtailed unless the substantive 
evil threatening the administration 
of justice is imminent and extremely 
high. 

The Court ruled, moreover, that 
the relief sought amounted to a 
prior restraint on publication and 
that quo warranto could not be used 
“to effect restraint upon publication 
—which is the essence of censorship.” 


(California ex rel. Barton v. 

American Automobile Insurance 
Company et al., Calif. Dist. Ct. App., 
2d Dist., April 18, 1955, White, J., 
282 P. 2d 559.) 
# In the other case, in a federal dis- 
trict court in Pennsylvania, the 
plaintiffs in an automobile accident 
case sought a contempt citation 
against the same insurance compa- 
nies, who were not parties to the 
original suit. The plaintiffs’ motion 
requested that the companies be re- 
strained perpetually from publishing 
the advertisements. 

The district judge, dismissing the 
motion, held that “the out-of-court 
publication of these advertisements 

. [does] not interfere with the or- 
dinary administration of justice in 
the action before this court [and] 
there is not present that extremely 
high degree of imminence of the sub- 
stantive evil which would justify 





punishment of the publications”, 

The Court of Appeals for the 
Third Circuit affirmed on_ the 
ground that the contempt alleged 
was,‘ if anything, a criminal cop. 
tempt, and that under 18 U.S.C.A. 
§3731 only the United States or 
someone on its behalf could appeal 
from the dismissal of a motion for a 
criminal contempt citation, 

But even if the district court’s ac. 
tion were appealable, the Court ob- 
served, the publications could not 
be punished in view of the “clear 
and present danger” doctrine. 

(Hoffman v. Perrucci, C.A. 3d, 
May 12, 1955, McLaughlin, J.) 


Schools... 


segregation and bonds 


® A Virginia circuit judge has added 
a new twist to the case-law aftermath 
of the Supreme Court’s ruling in the 
School Segregation Cases, 347 US. 
483. He has enjoined a school board 
from issuing bonds voted before the 
Supreme Court’s decision because 
only non-segregated public schools 
can now be built, whereas the voters 
had approved the bonds when the 
state’s constitution required separate 
facilities. 

The case arose in Virginia’s Fif- 
teenth Circuit in Hanover County. 
When the bonds were electorally ap- 
proved on July 14, 1953, Virginia’s 
constitutional provision that “white 
and colored children shall not be 
taught in the same school” had not 
been annulled by the Supreme 
Court’s pronouncement. 

Now, the Court declared, “if the 
state continues the public school sys 
tem, it is inevitable that its public 
schools must be operated on a non- 
segregated basis”. This change in 
conditions is so vast, the Court held, 
that it would be illegal to make any 
expenditures from the bond issue. 

The Court seized the occasion to 
criticize the Supreme Court's deci- 
sion as “a purely political opinion 
based on certain psychology books”, 
and said “we are for the first time in 
American judicial history presented 
with an opinion which overruled 
well-considered and_ rightly-consid 
ered opinions by some of the great 
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st American judges, on the authori- 
wv of the unestablished opinion of 
certain psychologists.” The Court 
werred, moreover, that the Su- 
peme Court’s real purpose was the 
complete socialization of the races. 
(Shelton v. County School Board, 
Va. Cir. Ct., 15th Cir., June 2, 1955, 
Bazile, J. not reported but excerpts 
printed in New York Times, June 3, 


1955.) 


Taxation... 
interstate commerce 


' Michigan may levy a sales tax on 
ales aboard a Great Lakes steamer 
plying between several states, and 
even crossing into Canadian waters 
during a trip, according to the Su- 
preme Court of Michigan. The im- 
position of the tax on that part of 
the sales reasonably assumed to have 
occurred in Michigan waters does 
not violate the Constitution’s com- 
merce clause, the Court held. 

The apportionment formula used 
by the state was based on the per- 
centage of each trip a steamer was 
in Michigan waters, which percent- 
age was then applied to the gross re- 
ceipts of the company for sales of 
lood, novelties and liquor. The re- 
sulting figure was subjected to the 
state's sales tax. The steamer com- 
pany contended, however, that all 
rips were made in interstate or for- 
eign commerce and that the tax, 
tven though apportioned, was pro- 
hibited by the commerce clause. 

The Court said the primary con- 
sideration was the relationship of the 
ansaction taxed to interstate com- 
merce. Here, the Court continued, 
tven though the vessel was traveling 
in interstate commerce, the sales 
were “local” activity, apart from the 
"ansportation of passengers, and 
both buyer and seller were in the 
same jurisdiction. The Court further 
found that the apportionment for- 
mula was reasonable, non-discrimi- 
natory and designed to preclude the 
Mposition of multiple tax burdens 
on the steamer company. 

(Detroit and Cleveland Naviga- 
ton Company v. Michigan Depart- 
ment of Revenue, Sup. Ct. Mich., 


April 14, 1955, Butzel, J., 69 N.W. 
2d 832.) 


Torts... 
right of privacy 

=" Remember Al Ettore? In 1936 he 
failed to wrest the heavyweight title 
from Joe Louis. And in 1954 in Et- 
tore v. Philco Television Broadcast- 
ing Corporation, 126 F. Supp. 143 
(41 A.B.A.J. 556; June, 1955), he 
failed in a right-of-privacy action 
predicated on the television showing 
of films of the fight without his per- 
mission. 

Dealing with a somewhat similar 
factual situation, the United States 
District Court for the District of Co- 
lumbia has ruled out an action for 
invasion of the right of privacy 
brought by a rehabilitated former 
inmate of a penal institution whose 
fight for vindication of his wrongful 
conviction was televised on “The 
Big Story”. 

The plaintiff was convicted of 
murder in 1933 and sentenced to 
death. This sentence was commuted 
to life imprisonment in 1935. He was 
released conditionally in 1940 and 
received a presidential pardon in 
1945. Considerable publicity accom- 
panied these events. Since his re- 
lease from prison he had lived an ex- 
emplary life. 

The plaintiff's vindication result- 
ed in large measure from the efforts 
of a woman reporter for the Wash- 
ington Daily News, whose “big 
story” it was that was televised. In 
1936 or 1937, however, a detective 
story magazine had published a story 
on the case, and in 1948 the report- 
er’s story, quite similar to the tele- 
cast, had been used on the radio ver- 
sion of “The Big Story”. The plain- 
tiff made no objection to this, 

In his present action he contended 
that he had dropped out of the pub- 
lic eye in 1940, and that he was held 
up to calumny as a result of having 
his unsavory past revealed. Although 
his real name was not used in the TV 
play, he claimed that the actor who 
portrayed him looked as he did in 

1933. : 

But the Court held that the pro- 
tection that the passage of time may 
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bring to a former public figure is not 
against repetition of facts which are 
already public property and might 
be read in any newspaper file, but 
against unreasonable identification 
of him in his present setting with the 
earlier incident. Since the plaintiff's 
identity and present status were not 
revealed, the Court concluded that 
he was not protected by time. 

Determining a point not authori- 
tatively settled, the Court ruled that 
a common-law right-of-privacy ac- 
tion existed in the District of Colum- 
bia, but that the facts gave the plain- 
tiff no basis for the action because 
the story of his crime-life was not a 
private affair in which the public 
had no legitimate concern—a neces- 
sary ingredient of the action under 
common law. 

Referring to the deviations from 
fact in the TV version of the trial, 
the Court observed: 

If anyone’s sensibilities should have 
been wounded by the play, it was the 
judge, the detectives and the trial 
counsel, whose parts were given such 
unsympathetic ‘treatment as to be 
defamatory, had there been identifi- 
cation. The whole atmosphere of the 
trial, as portrayed in the telecast, was 
not such as to inspire viewers with 
confidence in the administration of 
justice in the District of Columbia. 
(Bernstein v. National Broadcast- 

ing Company, U.S. D.C. D.C., March 
17, 1955, Keech, J., 129 F. Supp. 817.) 


Trials eee 
right to transcript 


" A New York court has denied a 
newspaper the right to compel a 
court reporter to furnish it with a 
copy of the judge’s jury charge in a 
criminal case, 

The New York Post, proceeding 
by mandamus, sought an order 
against the reporter and judge re- 
quiring the former to deliver it a 
copy of the charge and the latter 
either to direct the stenographer to 
comply or to refrain from forbidding 
him to do so. The newspaper of- 
fered to pay for the transcript but 
neither the stenographer nor judge 
budged. 

Referring to the New York Court 
of Appeals’ recent ruling concerning 
press coverage of the Jelke case 
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[United Press Associations v. Valen- 
te, 123 N.E. 2477 (41 A.B.A.J. 361; 
April, 1955)], the Supreme Court of 
Kings County held that the fact that 
the petitioner was a newspaper gave 
it no special right or privilege not 
possessed by an ordinary citizen and 
concluded that New York statutes 
did not accord to the general public 
the right to demand a trial tran- 
script. 

The Court declared that the re- 
porter’s notes were not public rec- 
ords in the same sense that land 
records, for example, are public rec- 
ords, and that they could be demand- 
ed only in accordance with a statute 
providing for the furnishing of a 
transcript to “any party to the action 
requiring the same”. Said the Court: 
“To require a stenographer to fur- 
nish minutes to anyone requesting it 
would interfere with the orderly 
function of the court.” 

(New York Post Corporation v. 
Leibowitz, N.Y. S.Ct. Kings Co., 
May 31, 1955, DiGiovanna, J.) 


Unfair Competition .. . 

phonograph records 
=" In the Court of Appeals for the 
Second Circuit, Capitol Records has 
won its battle against Mercury Rec- 
ords for the exclusive United States 
rights to German Telefunken mas- 
ters, 

There was no copyright question 
in the case since the compositions 
were in the public domain. The 
uniqueness of the virtuoso perform- 
ances contained on the records was 
the important right between the 
parties. 

Capitol claimed its right through 
contract with Telefunken to use the 
masters and sell records in the 
United States. Mercury claimed its 
right from an alien property admin- 
istration in Czechoslovakia, but the 
original assignment by Telefunken 
to the Czech company had not in- 
cluded the United States. 

The Court first determined that 
phonograph-record performances are 
not copyrightable under present law, 
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and, with Judge Learned Hand dis- 
senting, that therefore the law of 
New York, rather than federal law, 
applied. The Court further ruled 
that Capitol’s title to the masters was 
superior to Mercury’s. 

But Mercury claimed that since 
only the common-law right to liter- 
ary property was involved, Capitol 
had lost that right upon publication, 
and that consequently after the rec- 
ords were first issued, Mercury had 
the right to sell records from its mas- 
ters or to copy the Capitol records. 

The Court ruled, however, that 
the New York law, as declared in 
Metropolitan Opera Association v. 
Wagner-Nichols Recorder Corpora- 
tion, 199 Misc. 786, 279 App.Div. 632, 
was clear that “where the originator 

. of records of performances by 
musical artists puts those records on 
public sale, his act does not consti- 
tute a dedication of the right to copy 
and sell the records”. 

(Capitol Records, Inc. v. Mercury 
Records Corporation, C.A. 2d, April 
12, 1955, Dimock, J., 221 F. 2d 657.) 


"In another phonograph-record 
case in the Court of Appeals for the 
Second Circuit, this one involving 
copyright, the proprietor of the copy- 
right of “In the Good Old Summer- 
time” has failed in an attempt to pre- 
vent a record company from issuing 
and selling recordings of the tune. 

The song was originally copyright- 
ed in 1902, Renewal copyrights were 
obtained as to the lyric in 1929 and 
on the music in 1930. Prior to 1909, 
mechanical reproduction of copy- 
righted compositions was in the pub- 
lic domain and hence unauthorized 
mechanical reproduction on phono- 
graph records was permissible, un- 
der the Supreme Court’s decision 
in White Smith Music Publishing 
Company v. Appollo Company, 209 
US. 1. 

To overcome this decision, Con- 
gress amended the law in 1909 to 
protect a copyrighted work against 
mechanical reproduction, but specif- 
ically limited the protection to com- 


positions published and copyrighted 
after July 1, 1909. 

The Court held that a renewal 
copyright does not create a new 
grant, and that because “In the 
Good Old Summertime” had been 
copyrighted in 1902 it did not fall 
within the scope of the 1909 amend- 
ment. 

(Edward B. Marks Music Corpora- 
tion v. Continental Record Com. 
pany, Inc., C.A. 2d, April 13, 1955, 
Hincks, J.) 


What’s Happened Since... 


#" On May 23, 1955, the Supreme 
Court of the United States: 
DENIED CERTIORARI in Wood y, 
O’Grady, 122 N.E. 2d 386 (digested 
in 41 A.B.A.J. 74; January, 1955), 
leaving in effect the decision of the 
New York Court of Appeals that 
under New York law an injunction 
could not be issued to enjoin a union 
from peaceful picketing of a liquor 
store in an effort to organize sales 
clerks. [For decision below in New 
York, see 283 App.Div. 83 (digested 
in 40 A.B.A.J. 233; March, 1954). } 
REVERSED [6-to-2, with opinion by 
Mr. Justice CLark] the decision of 
the Court of Appeals for the Second 
Circuit in U.S. ex rel. Accardi Vv. 
Shaughnessy, 219 F. 2d 77 (digested 
in 41 A.B.A.J. 357; April, 1955), that 
the Board of Immigration Appeals 
was influenced unconsciously and ad- 
versely toward an applicant for sus- 
pension of a deportation order be- 
cause his name appeared on a sup 
posed list of “unsavory characters” 
prepared by the Attorney General, 
and because of press circulation giv- 
en to statements by the Attorney 
General about his “deportation 










































Che 





and ¢ 
mate 
is pa 
by S 


D 
Legi 
Uni 
beca 
law 
alre 
the 

sche 
com 
not 
and 


hav 


jud; 
the 
hav 
tect 
mat 
obv 
tha 
pre 
mo 
pur 
Cer 
we 

“ca 
ma 
by 





program”. The Supreme Court 
agreed with the district court that 
Accardi had failed to prove even 
the existence of the “list”, and that 
the statements of the Board mem- 
bers that they knew of no “list” and 
had not been approached nor in- 
fluenced by the Attorney General in 
deciding the case should be given 
credence. 
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! Law schools are becoming increasingly aware of the importance of legislation 
and of their obligations in connection with the study and preparation of legislative 
material. The work of the legislative research center at the University of Michigan 
is particularly significant in this connection. It is described in the following article 
by Samuel D. Estep, Director of the Center and Professor of Law in the University. 





The Michigan Legislative Research Center 
by Samuel D. Estep 


* Dean E. Blythe Stason created the 
Legislative Research Center at the 
University of Michigan Law School 
because he believes that statutory 
law is destined to become, if it is not 
already, the most important part of 
the corpus juris of this country. Law 
schools, using Ames’ case method, 
commercial publishers with their an- 
notations, digests and key systems, 
and legal scholars through treatises, 
have equipped the American lawyer 
to handle rather effectively our 
judge-made or case law. However, 
the schools, publishers and writers 
have as yet offered no equivalent 
techniques for handling statutory 
materials, even though it has been 
obvious for at least a score of years 
that statutes and regulations inter- 
preting them were becoming the 
most important part of our law. The 
purpose of the Legislative Research 
Center is to attack this problem. Can 
we develop a counterpart of the 
‘case method” for teaching statutory 
materials? Can we discover a method 
by which these statutes can be col- 
lected, keyed, and digested for the 
we of all lawyers? 

After a careful investigation by 
Professor L. Hart Wright and myself 
f existing services and facilities 
handling statutory materials, Dean 


‘Stason decided to establish the Leg- 


islative Research Center in the fall 
of 1950. Financed partly by general 
University funds and with generous 
Support from the William W. Cook 
Endowment Fund for Legal Re- 
search, a full-time staff was hired. It 
how consists of Associate Director 


William J. Pierce, Research Associ- 
ate David L. Howe and several re- 
cent law graduates, new each year. 
Just this year we have decided to 
invite applications from graduates 
of other law schools who are inter- 
ested in combining graduate law 
work with employment in the field 
of legislation. Our thought is that 
over a period of years we can attract 
high-caliber law graduates who will 
get a thorough training in handling 
legislation and be better prepared 
to enter private practice, the teach- 
ing profession, or government service 
(particularly for legislative service 
agencies) and perform more effec- 
tively because they have had a year 
of post-graduate training under close 
supervision. If nothing else, a year 
of closely supervised research and 
writing should greatly supplement 
the legal skills acquired in the ordi- 
nary three-year law school course. 
We also felt that with such a full- 
time staff we could at least make a 
start toward promoting teaching, re- 
search, and service in “written law”. 


Current Trends Volumes 


Late in 1952 the first tangible evi- 
dence of our efforts was published, 
Current Trends in State Legislation 
—1952. Early in 1955 the second Cur- 
rent Trends volume will be ready for 
distribution. A third should be ready 
in late 1955. These are the first of a 
continuing series of volumes for 
which, over a period of years, we 
have great expectations. 

The purpose of these volumes was 
stated in the preface to the first vol- 









ume. We are trying “to fill, even 
though only in small part, the vast 
void in our legal literature on state 
statutory enactments. We realize 
that, even if we are successful in our 
efforts, we truly are filling only a 
small part of the void, for these vol- 
umes, at least in the beginning, will 
only deal with state statutes and even 
then only with what we like to think 
of as private law statutes. 

“One result of our investigations 
was a firm conviction that the lack 
of legal literature, particularly of an 
objective and scholarly nature, was 
most acute in the field of state stat- 
utes dealing with the legal rights and 
relations primarily between individ- 
uals as contrasted with those dealing 
with the relations between govern- 
ment and individual. Labor legisla- 
tion does not go undiscussed even 
in legal journals for there are strong 
pressure groups affected and much 
general interest is generated; statu- 
tory regulation of trade and com- 
merce such as found in anti-trust 
laws nearly always finds proponents 
and opponents who will fully discuss 
its scope and merits; tax statutes, 
highway programs, criminal laws, so- 
cial welfare legislation all have their 
interested and articulate groups ei- 
ther within government agencies or 
among organized non-governmental 
groups. ... We found nothing like a 
systematic collection, let alone discus- 
sion, of important recent state stat- 
utes which govern a person’s rights 
to sue a radio station for defamation, 
the right of notice of court actions, 
the right to introduce photographic 
copies as evidence, or the rights of a 
mortgagee for future advances. . 

“[Wle firmly feel that there is a 
vast field of state statutory enactment 
which is of real importance to the 
individual members of our states and 
to the lawyers and legislators who 
represent them and yet which is not 
adequately discussed. Actually even 
our law schools do not take sufficient 
cognizance of them in their instruc- 
tion of law students. Yet for the vast 
majority of the practicing Bar, other 
than the big corporate and govern- 
ment attorneys, this law is more im- 
portant than any other. With these 
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volumes we are hoping to meet at 
least part of what we think is a vital 
need. We are steering a largely un- 
charted course, but we are certain 
that if we are to have good statutes 
governing the relations between in- 
dividuals in our society we must be- 
gin to discuss critically such legisla- 
tion.” 


While the great bulk of statutes 
passed by state legislatures in a given 
year deals with what might be called 
public law problems, the number 
passed in the private law area in the 
forty-eight states is still large. Of 
these we only deal with those recent- 
ly enacted which seem to have sig- 
nificance to legislators and lawyers 
throughout at least a considerable 
part of the United States. The stat- 
utes discussed, therefore, concern 
problems common to many states 
and incorporate some new concept 
such as a new solution for an old 
problem or application of an old 
concept to a new problem. We found 
that the number of such “significant” 
statutes enacted in the forty-eight 
states is exceedingly small. We were 
even so bold in our first volume as 
to assert, rather timorously, that we 
had included all such statutes adopt- 
ed in the forty-eight states in three 
years. The small number of such sig- 
nificant statutes continues to amaze 
us. 

In choosing which of the many 
Statutes enacted are worthy of de- 
tailed analysis one of the staff makes 
a preliminary investigation of any 
statute that on first reading might 
warrant consideration. The - staff 
member looks to both statutory and 
case baekground in the jurisdiction 
which adopted the statute and also 
checks other states for similar enact- 
ments. Where the subject falls within 
the field of specialization of a mem- 
ber of the law school faculty, that 
faculty member is consulted to deter- 
mine whether the statute is worthy 
of inclusion. In this way we hope to 
avoid those with little or only local 
significance and at the same time 
inform our legislators and lawyers 
of those worthy of real consideration. 

A list of monographs included in 
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the first two volumes fairly indicates 
the kind of thing we are doing: ‘“‘Re- 
cent Legislative Trends in Defama- 
tion by Radio”; ““The Mullane Doc- 
trine—A Reappraisal of Statutory 
Notice Requirements”; “Right of 
Dissenting Shareholder to Apprais- 
al”; “Reciprocal Support Legisla- 
tion”; “Administrative Enforcement 
of Civil Rights’; “Photographic 
Copies as Evidence”; “Recent Legis- 
lation Affecting the Place of Trial, 
Forum Non Conveniens”; “Security 
for Expenses in Stockholders’ Deriv- 
ative Actions”; “Priority Position of 
Mortgagees for Optional Future Ad- 
vances—Recent Legislative Trends”; 
“New Jersey’s Statutory Trust De- 
posit’; “Recent Legislation Designed 
to Eliminate Double Liability”; 
“Weather Modification and State 
Policy”; “The Unsatisfied Judgment 
Fund and the Irresponsible Motor- 
ist’; “Legislative Modifications in 
Illinois of the Rule Against Perpe- 
tuities”’; “Recent Legislation Affect- 
ing the Defendant’s Appearance in 
Court”; “Oil and Gas Leases Affected 
by Accretion”; “Priority of Liens 
Against Real Property”; ‘“Forfeitures 
in Land Contracts”; ““The Mortga- 
gee’s Interest in Rents and Profits”; 
“Limitations Upon Possibilities of 
Reverter and Rights of Entry”. 


Constitutional Studies 


\While most of our effort during this 
four-year period has been directed 
to the preparation of the Current 
Trends volumes we also have in 
preparation a detailed study on state 
constitutional provisions dealing 
with uniformity and equality in tax- 
ation. We hope to undertake other 
studies so that when states desire to 
revise their constitutions they can 
have readily available scholarly stud- 
‘es of at least the major provisions 
they will consider. 


Federal Statutes 


Eventually we hope to expand our 
efforts to include studies of impor- 
tant federal statutes, particularly 
with respect to the legislative history 
of such enactments. Even during this 
organization period, through the fi- 
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nancial support of the University’s 
Phoenix Project, Dean Stason, Pro. 
fessor Pierce and I have undertaken 
the preparation of a volume on the 
legislative history and legal problems 
of the Atomic Energy Acts of 1946 
and 1954. We plan to supplement 
this with a volume on tort liability, 
state health and safety regulation 
problems, the impact of the Public 
Utility Holding Company Act and 
the development of a private indus- 
try in peaceful uses of atomic energy. 
In the future we hope to encourage 
and support others, both teacher and 
practitioner, in similar studies of 
other important federal and state 
statutes in the public law area. 


Service Work 


Because of our severe staff and finan- 
cial limitations we have not been 
able to do all of the direct service 
work that we would like and have 
been asked to do by various outside 
groups, both government and pri- 
vate. We hope eventually to be 
equipped to handle a_ substantial 
number of requests from such groups 
as the Council of State Governments, 
American Bar Association, National 
Conference of Commissioners on 
Uniform State Laws, etc., when they 
have problems of genuine contem- 
porary nation-wide interest. Careful 
and objective service of this kind 
should make a real contribution to 
the growth of statute law in this 
country. 

In spite of our limitations during 
these early years we have been able 
to make several significant contribu- 
tions. Most of these have been done 
either for government agencies ol 
the State of Michigan (such as assist: 
ance in preparation of a Pharmacy 
Code) or for Dean Stason or Proles- 
sor Pierce in connection with thei! 
work as Uniform Commissioners. 
One service project, however, in- 
volved a federal problem. Our stall 
gave considerable assistance to the 
American Bar Association’s Special 
Committee on Atomic Energy in col 
nection with its recommendations 
made ‘to the Joint Committee 0 
Atomic Energy of Congress. The rec 
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ommendations of this Special Com- 
mittee had a considerable impact on 
the provisions actually incorporated 
in the Atomic Energy Act of 1954. 

We feel very strongly that if our 
satutory product is to measure up, 
particularly at the state level, and 
i busy lawyers are to counsel their 
cients adequately in statutory mat- 
ers, much more of this kind of serv- 
ice work must be done. 


Teaching 


Qur contributiens to the teaching 
of statutory law are much less tangi- 
ble than in the case of research and 
service. There should be some in- 


benefit 


direct from the Current 
Trends volumes, not only by way of 
informing teachers of new state stat- 
utes but also in making available 
materials which might be starting 
points for seminar work. In addition, 
certainly 
spend a year with the Research Cen- 
ter have some very intensive training 
in handling statutes. Again, to sup- 
plement our regular course in legis- 
lation, we offer a seminar in legisla- 
tive drafting, typically using some 
topic we are working on as the sub- 
ject matter to be studied. Perhaps 
least tangible of all by way of con- 
tribution to teaching is a by-product 
of our current trends work. In look- 


the law graduates who 


Remarks to New Citizens 


# As judge of this court and speak- 
ing for this country and this commu- 
nity, I extend to you new citizens a 
hearty welcome into our national 
family. With the taking of your oath 
of allegiance, you are given the same 
citizenship that is enjoyed by all oth- 
er citizens, even those who are de- 
scendants of the founders of this na- 
tion. There are no degrees of citizen- 
ship in this country—all are equal be- 
lore the law. I, therefore, extend to 
vou the same welcome that you 
would extend to one of your neigh- 
bors who called at your home. Come 
inand be one of us! 

Now, it becomes necessary for me 
(0 say a few words about the obliga- 
tions of citizenship—the obligations 
and duties that rest upon all of us in 
return for the rights and privileges 
and benefits which we receive as citi- 








ens of this country. It is a great 
blessing to be a citizen of the Unit- 
ed States. Our country is not only the 
steatest nation in the world today, 
itis the greatest nation in all the 
history of the world. It is the great- 
&t not because it is the richest and 
the most powerlul, but because it 
has raised the standard of living for 
all mankind to a higher level than 
‘ver before attained in any other 
me or place. 

This accomplishment attests the 
wisdom of the men who founded this 





nation. It has grown and prospered 
and proved of benefit to all mankind 
because it was founded on true and 
just principles of government. In or- 
der to continue to enjoy the benefits 
of such government and be able to 
pass them on to our successors, we 
must be diligent and careful to main- 
tain the government as it was estab- 
lished by its founders. 

The character of our government 
can be best portrayed by the time- 
worn saying that it is a government 
not of men but of law. In this coun- 
try the Government itself, and all de- 
partments and agencies of govern- 
ment, are subject to law. Our Gov- 
ernment is founded on the will of 
the people, but the will of the people 
is expressed in the law. It is signifi- 
cant that you have received your cit- 
izenship in a court of law. The place 
of your induction was not an execu- 
tive building or a legislative hall, 
but a court of law. Courts of law are 
the best representatives of the sov- 
ereignty of our nation. Since your 
citizenship is a grant from the sov- 
ereignty of this country, it is proper 
that it should be solemnized in a 
court of law. 

In all fields of human endeavor, 
we prosper and progress as we learn 
and obey the laws of life. Men have 
learned to fly by observing the laws 
of aerodynamics. Men are kept in 


Department of Legislation 


ing at state statutes for possible study 
we can easily collect for our faculty 
the new state enactments adopted 
from year to year in the various 
fields of faculty interest. So far we 
have only called the statutes to the 
attention of the faculty but even 
this over a period of years should do 
much to help and encourage the 
faculty to include statutory materials 
in the typical common law courses, 
both in casebook and classroom ma- 
terials. The impact cannot be meas- 
ured but it might be great. 

We still have far to go in accom- 
plishing our goals, but we have made 
a start toward the creation of a real 
center of legislative study. 


health and the span of life is in- 
creased by observing the laws of 
chemistry and the laws of hygiene; 
and so men are enabled to live to- 
gether in peace and harmony and 
work together for the good of all by 
observing the social and _ political 
laws of their community life, and the 
peace and spiritual power of man- 
kind is increased by the observance 
of the moral laws. This underlying 
principle of all life is epitomized 
in the scriptural saying, “If ye love 
me, keep my commandments.” 

Now, since this is a government of 
law, and the true sovereignty of our 
nation is in the law, and since the ob- 
servance of the law and respect for 
the agencies of its administration 
contribute to the maintenance of 
that government and to the common 
welfare, it becomes quite clear that 
the chief duty and obligation of citi- 
zenship is obedience to the law and 
willing assistance to the maintenance 
and administration of the law. If, 
therefore, as citizens, we all keep 
ourselves informed as to the nature 
of our goverrment and its laws, and 
conform our lives to the letter and 
the spirit of the law, we will perform 
our duties to the government, to one 
another, and conserve our own indi- 
vidual interests. 

Rosert N. WILKIN 


United States District Court 
Alexandria, Virginia 
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Divorce and Separate Maintenance Under the New Code 
by Lehman C. Aarons 


=" This note is limited to selected 
areas of current interest, with em- 
phasis on changes made by the In- 
ternal Revenue Code of 1954. 

Section 71 of the new Code re- 
peats, with some minor changes in 
language and arrangement, the “ali- 
mony” provisions of Section 22 (k) 
of the 1939 Code and adds two new 
provisions. 

Under Section 71 (a) (2), periodic 
payments made subsequent to a writ- 
ten separation agreement executed 
after August 16, 1954, may be de- 
ductible to the husband (or to the 
wife if she is the payor) and income 
to the other spouse if separate re- 
turns are filed. The 1939 Code pro- 
vided for such tax treatment only 
with respect to payments made sub- 
sequent to a decree of divorce or 
separate maintenance. The new pro- 
vision requires only a written agree- 
ment, and separation need no longer 
be pursuant to a decree. 

Under Section 71 (a) (3) the same 
tax consequences flow if separate re- 
turns are filed by a separated couple 
where there has been merely a decree 
for support or maintenance entered 
after March 1, 1954. The 1939 Code 
required a decree of divorce or sepa- 
rate maintenance. Now any type of 
decree requiring support and main- 
tenance payments will suffice. A 
previously entered support decree 
which is altered or amended after 
March 1, 1954, is apparently to be 
regarded as having been entered 
after that date. (Section 71 (a), Con- 
ference Committee Report on H.R. 
8300, 83d Congress, 2d Session.) 


Interlocutory Decrees 


Questions concerning the effect of 
an interlocutory decree have been 
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only partially settled under the 1954 
Code. The Eccles (208 F. 2d 796, 4th 
Cir.) and Evans (211 F. 2d 378, 10th 
Cir.) cases, both decided in 1954, in- 
volve the effect of Utah and Colo- 
rado interlocutory decrees, respective- 
ly. In the Eccles case the taxpayer 
was seeking the right to file a joint 
return on the theory that the inter- 
locutory decree did not end the mar- 
riage for tax purposes. In the Evans 
case the divorced wife was seeking to 
avoid payment of income tax on ali- 
mony payments on the theory that 
the interlocutory decree did not end 
the marriage of the parties for tax 
purposes. In each case the taxpayer 
succeeded. The Commissioner, how- 
ever, has never acquiesced in these 
decisions and only within the last 
few months has reiterated his posi- 
tion that an interlocutory decree is a 
decree legally separating the parties 
and is a decree of divorce or separate 
maintenance under the language of 
the 1939 Code. (Revenue Ruling 55- 
178 I.R.B. 1955-13, 31.) 

The continued uncertainty as to 
the effect of the interlocutory decree 
has produced a great deal of confu- 
sion in the states where interlocutory 
decrees are granted. In reliance on 
the Eccles-Evans cases, many claims 
for refunds have been filed by wives 
who reported post-interlocutory de- 
cree payments as income on sepa- 
rate returns. In reliance on these 
cases, likewise, many joint returns 
have been filed during the interlocu- 
tory period. Doubt as to the ultimate 
outcome of the controversy on this 
score has led to the insertion of com- 
plex provisions in property settle- 
ment agreements relating to the type 
of tax return to be filed by the par- 
ties after the interlocutory decree 
















































and relating similarly to financial ad. 
justments between husband an 
wife if it should ultimately be deter. 
mined that joint returns are improp- 
er, as the Commissioner contends, 

Under the 1954 Code it would ap- 
pear that the question is settled: jf 
separate returns are filed, alimony 
is deductible to the husband and j 
taxable income to the wife under the 
usual type of interlocutory decree. If 
there is a property settlement agree- 
ment, these tax results would flow 
from subdivision (2) of Section 
71 (a), so that in such a situation 
there need not even be a decree. Ab- 
sent a property settlement agree- 
ment, the Commissioner would ap- 
parently take the position that such 
decrees continue to be encompassed 
by subdivision (1) as decrees “of 
divorce or of separate maintenance”. 
If a wife objected to this, as in the 
Evans case, she would seemingly be 
driven to admit that on her own 
theory the interlocutory decree 
would be encompassed by subdivi- 
sion (3) as being a decree providing 
for “support or maintenance”, al- 
though falling short of being a de 
cree of “divorce or separate main- 
tenance”. 

However, the law remains unset: 
tled with respect to the effect of an 
interlocutory decree upon the right 
to file joint returns. The Commis 
sioner has indicated that he will con- 
tinue to assess deficiencies along the 
lines indicated in Revenue Ruling 
55-178. He will presumably continue 
to assert that an interlocutory decree 
is a decree of divorce or separate 
maintenance, legally separating the 
spouses, preventing the filing of joint 
returns under Section 6013 (d) of the 
1954 Code. It is unfortunate that, al 
though the air was cleared by Con- 
gress on the question of status of the 
interlocutory decree relative to ali- 
mony deductions, the practical an¢ 
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everyday issue of joint returns fl- 
lowing an interlocutory decree Was 
not likewise settled. 

One further difficulty stemming 
from the status of the interlocutor) 
decree has been in connection with 
installment payments of a principal 
sum which the parties intend as de- 
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ductible to the husband and taxable 
io the wife. Frequently such pay- 
ments are provided for in property 
gttlement agreements which are to 
become effective on the entry of the 
interlocutory decree. To be deduc- 
ible under Section 71 (c), they must 
run for more than ten years from the 
date of such decree, instrument or 
agreement. Often, 121 months is 
chosen by the parties as the period 
for which installment payments 
hould run. Prior to the 1954 Code, 
if the 121 month period was calcu- 
lated by the parties as commencing 
with the date of the interlocutory 
decree, the Eccles and Evans cases 
posed an embarrassing problem, 
wlved only so long as the Commis- 
ioner adheres to Revenue Ruling 
15-178 in which he rejects these 
cases. Under the 1954 Code, it seems 
likely that “such decree” as used in 
Section 71(c) refers back to “sup- 
port” and “maintenance” decrees, as 
used in Section 71 (a) (3), as well as 
“divorce” or “separate maintenance” 
decrees, as used in Section 71 (a) (1). 
Those who wish to follow the most 
conservative course will provide for 
the continuance of installment pay- 
ments for 121 months or more from 
the date of the final decree of 
divorce, 


Periodic Payments 

An issue which until two years ago 
was considered to be fairly well set- 
led is whether payments running 
‘or a fixed period of less than ten 
years might still be considered “peri- 
olic payments” (deductible by the 
payor, and taxable to the payee 
‘pouse), rather than installment pay- 
ments on a principal sum, by virtue 
ot the contingency of remarriage or 
leath of the wife which might ter- 
minate such payments. The Tax 
Court had held in a respectable line 
of cases that where it was necessary 
merely to multiply the amount of the 
vonthly payments by the number of 





months over which they were pay- 
able, a principal sum was in effect 
specified, notwithstanding the fact 
that the wife’s remarriage or death 
might shorten the period of pay- 
nents and reduce the amount. E.g., 
F. Ellsworth Baker v. Commissioner, 





17 T.C. 1610 (1952) , and cases there- 
in cited. The Tax Court still adheres 
to this view. Clark J. Baker and 
Martha B. Baker, 23 T.C. No. 21 
(1954). The only exception recog- 
nized by that Court where payments 
are to run for less than ten years is 
where the amount of each of the 
husband’s payments is subject to 
computation by reference to the 
amount of his then current income. 
Roland Keith Young, 10 T.C. 724 
(1948); John H, Lee, 10 T.C. 834 
(1948). 

But in 1933, to the surprise of 
many who had regarded this as a 
settled issue, the Court of Appeals 
for the Second Circuit reversed the 
Ellsworth Baker case, 205 F. 2d 369. 
Following this reversal, the Third, 
Ninth and Eighth Circuits stepped 
in line with the Second. Estate of 
Frank Charles Smith v. Commission- 
er, 208 F. 2d. 349 (3d Cir. 1953); 
Myers v. Commissioner, 212 F. 2d 
448 (9th Cir. 1954); Fidler v. Com- 
missioner,—F. 2d— (9th Cir. March 1, 
1955); Prewett v. Commissioner, — 
F. 2d—(8th Cir. April 12, 1955). In 
the Myers case, supra, the Ninth Cir- 
cuit went so far as to hold that peri- 
odic payments rather than a princi- 
pal sum resulted, even though speci- 
fied monthly payments were to con- 
tinue for six years and remarriage of 
the wife did not terminate the hus- 
band’s obligation. The mere non- 
specification of the total figure was 
held sufficient to classify the pay- 
ments as “periodic.” 

The 1954 Code does nothing to 
clarify this picture. Presumably the 
Commissioner will continue his ef- 
forts to convince one of the remain- 
ing Courts of Appeals of the correct- 
ness of the original line of Tax Court 
decisions, and thus produce a conflict 
for the Supreme Court to resolve. 


Gift Tax 


In one other area, the 1954 Code 
has cleared the air. It had been held 
in Harris v. Commissioner, 340 U.S. 
106 (1950), that a property settle- 
ment did not result in a taxable gift 
by the transferor spouse where it 
was conditioned upon entry of a 
decree of divorce (notwithstanding 
the fact that by its terms, the settle- 
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ment agreement was to survive any 
such decree). Doubt remained, how- 
ever, whether slightly distinguish- 
able agreements might receive sim- 
ilar favorable treatment or whether, 
on the other hand, they would be 
regarded as transfers for less than 
adequate consideration. Section 2516 
of the 1954 Code removed these 
doubts by providing that any trans- 
fer under a property settlement 
agreement (in settlement of marital 
or property rights or for support of 
minor children) which is followed 
by “divorce” within two years, is 
deemed to be for adequate consid- 
eration. This will be true whether 
or not the agreement is approved 
by the divorce decree. Again, it 
would seem wise to plan the two- 
year period as running to the final, 
rather than interlocutory decree. 


Deductibility of 
Attorney’s Fees 


In these tax-minded times, most at- 
torneys must face the question, at 
some stage in the handling of a di- 
vorce proceeding, whether the fee 
will be deductible. An attorney is 
indeed in a fortunate position if he 
can answer “yes” to this question. 
If the attorney represents the hus- 
band, such a position will be ex- 
tremely rare. 

Fees paid for attorneys’ services 
in resisting a liability in the non- 
business area have been consistently 
held non-deductible, even though 
satisfying the liability would result 
in loss of income producing prop- 
erty, Lykes v. Commissioner, 343 U.S. 
118 (1952). The one outstanding 
exception to this rule was Baer v. 
Commissioner, 196 F. 2d 646 (8th 
Cir. 1952) holding the husband’s 
attorney fee deductible. There the 
wife had demanded so large a -sum 
that the court was convinced that 
the demand directly threatened the 
husband’s stock control over the 
company of which he was presi- 
dent, his job and salary as president, 
and his dividend income from the 
stock, i.e., his capacity to earn in- 
come was directly at stake. The de- 
duction was allowed as an expense 
for the production of income under 
what is now Section 212 of the In- 
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ternal Revenue Code of 1954. Al- 
though the Baer case has now been 
followed by the Court of Claims in 
McMurtry v. United States, June 7, 
1955, 55-1 U.S.T.C. § 9497, these 
cases cannot yet be regarded as cev- 
ering the usual situation. For the 
most part husbands’ attorney fees in 
divorce negotiations and_proceed- 
ings are regarded as personal and 
non-deductible expenses not directly 
enough related to the conservation 
of income-producing property to 
warrant applicability of Section 212. 
E.g. Howard v. Commissioner, 212 F. 
2d 28 (9th Cir. 1953). 

Wives (and their attorneys) have 
fared slightly better. Following sev- 
eral cases in which a portion of the 
wife’s attorney fee was held deduct- 
ible, Regulation 118, Section 39.24 
(a)-1, was amended in 1952 to pro- 
vide that “the part of an attorney’s 
fee paid in a divorce or separate 
maintenance proceeding which is 


properly attributable to the produc- 
tion or collection of amounts includ- 
ible in gross income under Section 
22(k) is deductible under Section 
23 (a) (2)”. In other words, the fee 
for the attorney’s services allocable 
to the production of taxable alimony 
is deductible by the wife as an ex- 
pense incurred for the production 
or collection of income. 

Although attorney fees in divorce 
proceedings which are held non-de- 
ductible are generally disallowed as 
“personal” expenses, it seems clear 
that in some cases the payor of such 
fees should be able to benefit at least 
through adding the amount to the 
adjusted basis of property for de- 
preciation and gain and loss pur- 
poses. Where a spouse in negotiat- 
ing a property settlement actually 
disputes the ownership by the other 
spouse of all or part of the prop- 
erty, the expense attributable to re- 


Participation in Organized Meetings 


® The following letter was brought 
to the attention of the Editors of the 
JournaL by Laurens Williams, of 
Omaha, Nebraska. The letter is from 
Clarence A. Davis, Under Secretary 
of the Interior, and is addressed to all 
attorneys in the Department. 


® All people in professional callings 
grow in breadth of knowledge, in 
methods and facilities of skill, and in 
professional competency, from at- 
tendance at and participation in or- 
ganized meetings of their profession- 
al associates. I believe that this is 
true as to lawyers in the federal serv- 
ice. 

My belief in this regard has long 
been recognized by all of the profes- 
sions, by the Department and by the 
Congress. On the general subject, see 
the Interior Department Appropria- 
tion Act, 1954, sec. 102 (67 Stat. 261, 
275); 27 Comp. Gen. 627 (1948); 17 
Comp. Gen. 838 (1938) ; Solicitor’s 
opinion M-35068 (September 8, 
1948); and the Department of the In- 
terior Supplement to the Federal 
Personnel Manual, chapter ID-L1-8. 

The kw lives with and grows on 
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man’s experience. Contacts with oth- 
er lawyers engaged in other fields of 
activity and in other Departments, 
contacts with judges and public fig- 
ures engaged in public administra- 
tion, make the lawyer aware of evolv- 
ing legal conceptions and give to 
him or her the breadth of vision to 
see the good or the evil to mankind 
that is consequent. 

Because of the beliefs I hold, at- 
tendance by attorneys of the Depart- 
ment of the Interior at meetings of 
the American Bar Association, the 
Federal Bar Association, and State 
and local bar associations, which are 
held in the locality of the attorney’s 
residence or of his official headquar- 
ters, will be considered as the per- 
formance of duties within the scope 
of employment. 

Attendance by a limited number 
of attorneys at annual meetings of 
the American Bar Association, of the 
Federal Bar Association, and of 
State and of City and County Bar 
Associations, with the necessary trav- 
el time, by the shortest possible route 
by train, also will be considered as 
the performance of the duties with- 
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sisting such claim should be subject 
to treatment as a capital expenditure 
incurred in defending title. The 
situation in the Baer case, does not 
offer the alternative of capitalizing, 
had the husband failed to get his 
full deduction for fees paid, because 
title to property was not in issue 
there being no dispute as to the 
fact that the stock held in the hus. 
band’s name was actually his. 

As a matter of over-all policy in 
connection with deductibility of the 
attorney’s fee of the payor spouse 
in divorce proceedings, the question 
is posed whether the same equitable 
considerations which led to the en- 
actment of Section 22 (k) of the 1939 
Code permitting deduction of ali- 
mony payments would not also ap- 
ply in a strong measure at least 
towards permitting deductibility of 
the attorney’s fees paid by such 
spouse. 


in the scope of employment. 

It is my belief that attendance 
from time to time by Federal law- 
yers, headquartered in Washington, 
at the noon meetings of the Federal 
Bar Association and, by those who 
belong, the Bar Association of the 
District of Columbia, will be bene. 
ficial to the work of the Department. 
Accordingly, I urge all departmental 


lawyers located at the seat of Gov- 


ernment and in those other cities in 
which members of the legal staff o! 
Interior are located and in which 
bar associations hold regular meet 
ings, to attend and participate in 
such meetings, which will also be 
considered as performance of duty 
within the scope of employment. 

Absence from the office for attend: 
ance at such meetings shall be report 
ed to and excused in advance by the 
attorney in charge, if the work load 
permits. 

I am sure all lawyers will be com 
scientious in arranging to absent 
themselves from their offices during 
official hours so that there will be n° 
ground of criticism of the legal staft 
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Phillips Studio 
#At the annual meeting of the 
Pennsylvania Bar Association held at 
Bedford in June, Paul A. Mueller, 
of Lancaster, was elected President 
and Arthur Littleton, Philadelphia, 
was elected Vice President. 

The three-day meeting opened 
with an address by the retiring Presi- 
dent J. Campbell Brandon, of 
Butler. 

Speaking at the conference of lo- 
cal bar association officers, Arch M. 
Cantrall, former President of the 
West Virginia Bar Association, dis- 
cussed “Law Office Management”. 

Ata luncheon meeting of the In- 
ternational Law Committee and the 
United Nations Review Conference, 
John G. Buchanan, of Pittsburgh, 
a former president of the Associa- 
tion, spoke on “United Nations 
Charter Review” and Philip W. 
\mram, Philadelphia, spoke 
Rules of Judicial 


on 
“International 
Procedure”. 

At the meeting of the Tax Sec- 


ston, Carl F. Chronister, of Harris- 


burg, Chairman, and Deputy Attor- 
ney General George W. Keitel, spoke 
on “Recent Developments in Penn- 
Wlvania ‘T'axes”, 

At the second general assembly 
of the convention, the annual ad- 
dress was given by Boyd Lee Spahr, 
Philadelphia, whose subject was the 
“Colonial Courts of Pennsylvania”. 
This Was followed by a panel dis- 
“ussion o| wire-tapping legislation, 
with J. Wesley McWilliams, of Phila- 
delphia, serving as moderator. John 








Patrick Walsh, Chairman of the 
Committee on Criminal Justice and 
Law Enforcement of the Philadel- 
phia Bar, and Louis B. Schwartz, 
Professor of Law at the University 
of Pennsylvania, spoke in support 
of the legislation. The opposing view 
was taken by Philip Price, a mem- 
ber of the Board of Governors of the 
Philadelphia Bar Association and 
Samuel Dash, Acting District Attor- 
ney of Philadelphia County. 

An open meeting of the Joint 
Medico-Legal Committee, was ad- 
dressed on “Medical Evidence in the 
Administration of Justice”, by Dr. 
Alan R. Moritz, of Cleveland. 

At a meeting of the Junior Bar 
Conference, the speaker was Thomas 
G. Meeker, Secretary of the Ameri- 
can Bar Association’s Junior Bar 
Conference and attorney for the Se- 
curities and Exchange Commission, 
Washington. 

Meetings were held by the Insur- 
ance Section which was addressed by 
Francis R. Smith, Insurance Com- 
missioner of Pennsylvania; and the 
Public Utility Law Committee at 
which Paul Coyle, Chief of the Sec- 
tion on Complaints, Bureau of Mo- 
tor Carriers, Interstate Commerce 
Commission, and Dr. Herbert B. Do- 
ran, Professor of Economics, New 
York University, were the speakers. 

At the Association’s annual din- 
ner, the address was given by Attor- 
ney General Herbert B. Cohen. Fol- 
lowing the Attorney General’s ad- 
dress there was a debate on the 
Pennsylvania Plan for the Selection 
of Judges, with Langden W. Harris, 
Jr., of Philadelphia, speaking for the 
plan and Stephen A. Teller, of 
Wilkes-Barre, against it. 

During the conference, the Amer- 
ican Bar Association film, Dedication 
to Justice was shown for the first time 
in Pennsylvania. 


® The New York State Bar Associa- 
tion and Albany Law School, in co- 
operation with the American Bar 
Association and The Traffic Insti- 
tute of Northwestern University, 
presented a traffic court conference 
in June at Albany Law School. The 
conference opened with an address 
by Edmund H. Lewis, President of 
the New York State Bar Association, 
who was followed by three speakers 
on the importance of traffic courts to 
the State of New York. The speakers 
were Governor Averell Harriman, 
Attorney General Jacob K. Javits, 
and Joseph Kelly, the Commissioner 
of Motor Vehicles. 

The conference was attended by 
judges, prosecutors and officials han- 
dling traffic violations in New York 
State and offered opportunities for 
training, guidance and discussion in 
the reduction of accidents, the pro- 
motion of safe driving and the dis- 
pensation of justice with maximum 
effect in traffic cases. 

During the three-day _ session, 
James P. Economos, Chicago, Direc- 
tor, Traffic Court Program of the 
American Bar Association, spoke on 
“The Role of the Courts and Their 
Relation to the Traffic Problem”; 
“Civil and Criminal Responsibility 
in Traffic Accident Cases”; “Func- 
tion of the Traffic Violations Bu- 
reau” and led two round table dis- 
cussions: one on “‘Corrective and Ed- 
ucational Penalization” and the oth- 
er on “Traffic Court Procedure’, in 
which the participants were John 
Murtagh, Chief City Magistrate, 
New York; Paul Kelly, Police Justice, 
Freeport; Henderson Riggs, Record- 
er, Elmira; Wilmot Decker, City 
Judge, Middetown; Leslie J. Eken- 
berg, Presiding Judge of the Nassau 
County District Court; Edward A. 
Scott, Jr., Police Justice, Pelham; 
Stanley L. Van Rensselaer, City 
Judge in Saratoga Springs, and Alan 
M. Hill, former Monroe County As- 
sistant District Attorney. 

Franklin M. Kreml, Director of 
the Traffic Institute at Northwestern 
University lectured on “Traffic Law 
Enforcement—Controls Applicable”, 
and Robert L. Donigan, General 
Counsel, Traffic Institute, North- 
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western University, spoke on “Traf- 
fic Offenses — Legal Aspects In- 
volved”, “Laws of Arrest” and ‘‘Ac- 
cident Cases—Police Complaints”. 

“Uniform Traffic Laws and Or- 
dinances” were discussed by Jack 
Weinstein, Professor of Law at Co- 
lumbia University, and Edward R. 
Curtis, New York Consultant on 
Traffic Courts and Ordinances, In- 
surance Industry Committee on Mo- 
tor Vehicle Accidents. 

“The Relation of Bureau of Mo- 
tor Vehicles to Traffic Courts” was 
discussed by Mortimer M. Kassell, 
Albany, Deputy Commissioner and 
Counsel, Department of Taxation 
and Finance and Arnold Wise, of 
Albany, Counsel, Bureau of Motor 
Vehicles. 

Two films on automobile drivers 
were shown, “Traffic Offender in 
Court” and “Tomorrow’s Drivers’. 


> 
—_~)—_—_- 


Albert W. 
KENNON 





® Albert W. Kennon, of Durham, 
North Carolina, was installed in of- 
fice as President of the North Caro- 
lina Bar Association at its fifty- 
seventh annual meeting held in 
Asheville, North Carolina, June 15- 
18. He succeeded Joel B. Adams, of 
Asheville. Adams originated a re- 
vised organization of the Association 
along functional lines. Under the 
new Constitution the chairmen of 
standing committees were selected by 
the new president from among the 
fifteen members of the Board of 
Governors elected at the meeting for 
terms expiring in one, two and three 
years. 

Mr. Kennon secured his LL.B. 
from Duke Law School in 1935, is a 
member of the American Bar Asso- 
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ciation and its Sections of Taxation 
and Corporation, Banking and Busi- 
ness Law. He has been Chairman of 
the Committee on Taxation, Chair- 
man of the Executive Committee 
and member of other committees of 
the North Carolina Bar Association. 

Highlights of the convention in 
Asheville included a report of a sur- 
vey among North Carolina lawyers 
on office management and fees and 
featuring Mr. Luther M. Bang, of 
Austin, Minnesota, Chairman of the 
Minnesota State Bar Association’s 
Committee on the subject. Special 
interest was further centered in the 
session conducted by the Committee 
on Real Estate, Probate and Fiduci- 
ary Law. Discussed was the revised 
Statute on Unauthorized Practice of 
Law enacted by the North Carolina 
General Assembly of 1955 which re- 
moved several provisions exempting 
lay activities. Joseph Trachtman, of 
New York City, spoke on “Estate 
Planning and Administration”. 

Sylvan Gotshal, of New York, 
President of the American Arbitra- 
tion Association, gave an address on 
the subject of the lawyer’s important 
role in arbitration. 

At the closing session Nelson 
Woodson, of Salisbury, was chosen 
President-Elect of the Association, 
and William Storey, of Raleigh, was 
elected Executive Secretary. 

After the meeting, at the sugges- 
tion of Governor Luther H. Hodges 
of North Carolina and Chief Justice 
M. V. Barnhill of the North Carolina 
Supreme Court, Mr. Kennon ap- 
pointed a Special Committee on the 
Improvement and Expedition of the 
Superior Court System of North Ca- 
rolina. This committee will report 
its study and recommendations to 
the Governor and the Chief Justice. 
The Standing Committees on Civil 
and Criminal Law and Administra- 
tion have been assigned special proj- 
ects for the promotion of the ad- 
ministration of justice in the state 
including the simplification of rules 
of civil procedure and the traffic 
court problem. 


—- 
® The 17th Annual Meeting of the 


Aubrey Russell 
BOWLES, JR. 


Dementi Studio 


Virginia State Bar was held at the 
Hotel Chamberlin, Old Point, Vir- 
ginia, on May 5 and 6, 1955. The 
Council of the Virginia State Bar ap- 
proved Social Security for lawyers 
on a voluntary basis. It authorized 
the printing and distribution of two 
pamphlets “Have You Made a 
Will?” and “So You are Going To Be 
a Witness”. It reaffirmed its position 
formerly taken that judges should 
not serve on directorates of financial 
institutions. It disapproved a recom- 
mendation that the Bar establish a 
fund to cover losses sustained by law- 
yers’ clients. 

At the Annual Meeting, there 
were several interesting panel discus- 
sions, one on fees, another on “What 
Insurance Companies Expect of Tri- 
al Counsel”, and a demonstration 
on “Medical Proof of Head Injuries 
Without Objective Findings at Date 
of Trial”. 

The Committee on Legislation 
and Law Reform made a very inter- 
esting report. The principal changes 
recommended were that the stat- 
ute of descent and distribution be 
changed so as to put the surviving 
spouse in a more favorable position 
in regard to inheriting real property 
and to provide that a subsequent 
marriage not revoke a will. These 
recommendations will be presented 
to the next Geieral Assembly of 
Virginia which meets in January, 
1956. 

Sir Leslie Knox Munro, K.C.M.G., 
New Zealand Ambassador to the 
United States and permanent repre 
sentative of New Zealand to the 
United Nations, was the guest speak- 
er. 

Aubrey Russell Bowles, Jr., o 
Richmond, was elected President. 
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and E. Ralph James, of Hampton, 
was elected Vice President. Russell 
f. Booker, of Richmond, was re- 
elected Secretary-Treasurer. The of- 
fcers assumed their duties on July 1, 


1955. 


—_——_. e-_———_ 
¢ 


s A House Counsel Institute for the 
consideration of current problems of 
the business lawyer will be held in 
Madison, Wisconsin, August 8, 9 
and 10. The Institute will be pre- 
sented by the Wisconsin Bar Asso- 
cation and the University of Wis- 
consin Law School and Extension 
Division, in cooperation with the 
House Counsel Committee of the 
Milwaukee County Bar Association 
and the Wisconsin Manufacturers’ 
Association. 

The program has been planned 
to provide a profitable two and one- 
half days for the lawyer who is re- 
tained by a corporation in the ca- 
pacity of legal adviser. Men of na- 
tional reputation will participate in 
presenting practical and authorita- 
tive material of current importance. 

“The Lawyer’s Place in Business” 
will be discussed by Charles S. Mad- 
dock, of Delaware, Richard E. Sul- 
livan, Chairman of the Department 
of Commerce, University of Wiscon- 
sin Extension Division; William J. 
Biehl, of Chicago, and Robert A. 
Ewens, of Milwaukee. Separate dis- 
cussion groups to pinpoint particu- 
lar problems will be led by Harold 
8. Silver, of West Allis; Gerald M. 
Swanstrom, of Milwaukee, and J. 
Ward Rector, of Milwaukee. 


The second day’s program will be 


» devoted to current problems in trade 


regulation. The morning session will 
be opened by Milton Handler, Pro- 
fessor of Law at Columbia Univer- 
sity School of Law, and member of 
the Attorney General’s Antitrust 
Committee. Mr. Handler's speech, 
“Recommendations of the Attorney 
General's Antitrust Committee— 
Their Significance to House Coun- 
sel”, will be followed by speeches by 
John C. Stedman, Professor of Law 
at the University of Wisconsin Law 
School, “Reconciling Patent Prac- 





tices with the Antitrust Laws”; 
Ralph E. Axley, of Madison, “Cur- 
rent Problems of Merchandising in 
the Face of the Proportionately 
Equal Terms Requirements’; Rey- 
nolds C. Seitz, Dean of the Mar- 
quette University Law School, “Ex- 
clusive Dealing Arrangements in 
Buyer-Seller Relationships”; Edward 
F. Howrey, Chairman of the Fed- 
eral Trade Commission, “The Fed- 
eral Trade Commission and Bus- 
iness”; Lucius P. Chase, “Exclusive 
Dealings”; Joseph Dean, of Milwau- 
kee, “Clearances for Acquisitions, 
Mergers and Consolidations”’; and 


Malcolm Whyte, of Milwaukee, 
“Trade Associations”. 
“Current Problems in Industrial 


Insurance” will be the topic for the 
final half-day’s discussion and the 
following experts in this field will 
participate: J. M. Sweitzer, of Wau- 
sau; P. N. Snodgrass) of Madison; 
and Mortimer Levitan, 
Attorney General. 


Assistant 


a 


" A Law-Science Short Course on 
Legal Medicine and Elements of 
Medico-legal Litigation was held in 
July in Chicago sponsored by the 
Law-Science Institute of the Schools 
of Law and Medicine, University of 
Texas. 

The course, which was directed 
and conducted by Hubert Winston 
Smith, LL.B., M.D., Professor of 
Law and of Legal Medicine and 
Director of the Law-Science Insti- 
tute, consisted of panels and lectures 
in which medical specialists and trial 
lawyers participated. The course was 
designed to give the registrants a 
large fund of general principles and 
detailed information relevant to 
proper handling of medico-legal 
claims. The following subjects were 
stressed: Relation of Trauma to In- 
jury and Disease; Basic Principles of 
Traumatology; Medico-legal Aspects 
of the Organ System; Medico-legal 
Aspects of the Invertebral Disc; Med- 
ico-legal Aspects of Orthopedic In- 
juries with Special Reference to 
Back Injuries; Medico-legal Aspects 
of Injuries of the Nervous System 
with Particular Reference to Head 
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Injuries; Trial Practice and Medico- 
legal Trial Technique. 








John M. 
PALMER 





= John M. Palmer, Minneapolis, was 
named the new president of the Min- 
nesota State Bar Association at its 
annual meeting in the St. Paul Hotel, 
St. Paul, June 22-24. He succeeds 
Sidney P. Gislason, of New Ulm, as 
president. 

Other officers elected are John B. 
Burke, St. Paul, Vice President; 
James D. Bain, Minneapolis, re- 
elected Secretary and Earl R. Ander- 
son, St. Paul, re-elected Treasurer. 

Guest speakers at the three-day 
meeting included Charles S. Rhyne, 
President of the Bar Association of 
the District of Columbia; Chief Jus- 
tice Irving Ben Cooper of the Court 
of Special Sessions of the City of 
New York; Ivar H. Peterson, Wash- 
ington, D. C., member of the Na- 
tional Labor Relations Board and 
Orville L. Freeman, Governor of 
Minnesota. 

A resolution was unanimously 
adopted endorsing President Eisen- 
hower’s appointment of Warren E. 
Burger as Judge of the Court of 
Appeals for the District of Columbia 
Circuit and recommending that his 
appointment be confirmed by the 
Senate of the United States. 

The convention opened with a 
Tax Institute June 22. Social Securi- 
ty tax matters, retirement income 
credits and dividend credits, recent 
tax changes affecting joint tenancy 
and income and inheritance tax 


changes in the 1955 Minnesota leg- 
islature were some of the subjects 
discussed. 

Holding meetings in conjunction 
with the state bar association were 
the District Judges Association, the 
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County Attorneys Association and 
the Probate Judges Association. A 
real property institute and a labor 
institute were held the final day of 
the convention. 

The Public Relations Committee 
awarded individual plaques to Dan- 
iel H. Ridder, St. Paul Dispatch- 
Pioneer Press; Ben Kern, Minneapo- 
lis Tribune; Miller C. Robertson, 
WTCN-TV and Donald C. Brown, 
Minnesota Editorial Association. 

The film “Dedication to Justice” 
was shown to the meeting at two sep- 
arate times. It was well received and 
is an inspiration to the members of 
the Bar and the lay public. 

A telegram with hundreds of 
names was sent to the Ways and 
Means Committee of the House of 
Representatives, Washington, D. C., 
endorsing and urging enactment of 
the Jenkins-Keogh Bills having to 
do with self-employed persons. 

W. J. Wheeler of Minneapolis, 
Chairman of the special committee 
of the state association on lawyers 
retirement plans, appeared before 
the Ways and Means Committee on 
June 27, 1955, in Washington. 





<o—_———— 


Fred A. 
SMITH 





®" The Diamond Jubilee meeting 
of the Ohio State Bar Association, 
organized on July 8, 1880, was held 
May 19-21 at the Biltmore Hotel, 
Toledo, with an attendance of about 
1,600. 

The program included institutes 
on legal aid, real estate law, work- 
men’s compensation, negligence law, 
taxation, labor law and courtroom 
publicity. The latter institute was 
addressed by Elisha Hanson, of 
Washington, D. C., General Counsel 
of the American Newspaper Pub- 
lishers Association. Erle Stanley 





758 American Bar Association Journal 


Gardner was the principal speaker 
at the annual banquet. General Wil- 
liam J. Donovan, former director of 
the Office of Strategic Services, spoke 
at a luncheon meeting. John C. Dur- 
fey, President of the Association, 
presided over all the general sessions. 
Fred A. Smith, of Toledo, and 
Earl F. Morris, of Columbus, were 
elected at the final session to the 
offices of President and Vice Presi- 
dent. They took office on July 1. 


—— + 


® An Institute on industrial rela- 
tions sponsored by the Wisconsin 
Bar Association, Labor Law Section 
and the University of Wisconsin Law 
School Extension Division in co- 
operation with the American Arbi- 
tration Association and the Univer- 
sity of Wisconsin Industrial Rela- 
tions Research Center, was held in 
July in Madison. 

The Institute dealt with current 
problems of major importance to 
labor, management and the public. 
The principal subjects discussed 
were Collective Bargaining, Media- 
tion and Arbitration, The Taft- 
Hartley Act, “Union Security” and 
State “Right To Work” Laws, Fed- 
eral-State Jurisdiction over Labor- 
Management Relations, Social Leg- 
islation and Unemployment Com- 
pensation, and Legal and Practical 
Implications of the AFL-CIO merg- 
er. 

Highlighting the program was an 
address by Secretary of Labor Mitch- 
ell. 

Among the expert representatives 
of management and labor were 
Robert Biron, Fort Worth, Texas, 
Collective Bargaining Chairman for 
the West Coast Air-frame Industry; 
J. Noble Braden, New: York, Execu- 
tive Vice President of the American 
Arbitration Association; William 
Caples, of Chicago; David L. Cole, 
former director of the Federal Me- 
diation and’ Conciliation © Service 
Chairman of the Secretary of Labor’s 
Advisory Committee on Labor Re- 
lations in Atomic Energy Installa- 
tions; Impartial Arbitrator of AFL- 
CIO Jurisdictional Disputes; Archi- 





bald Cox, Professor of Law at Har. 
vard University School of Law; Owen 
Fairweather, of Chicago; Guy L. Far. 
mer, Chairman of the National La- 
bor Relations Board; Joseph F. Fin. 
negan, Director of the Federal Me. 
diation and Conciliation Service; R. 
W. Fleming, Director of the Insti- 
tute of Labor and Industrial Rela. 
tions, Champaign, Illinois; Jacques 
Friedrich, Secretary of the Federated 
Trades Council, Milwaukee; John 
Gall, of Washington, D. C., formerly 
general counsel for the National 
Association of Manufacturers; Ste- 
phen K. Galpin, Washington labor 
correspondent, for the Wall Street 
Journal; Arthur J. Goldberg, Gen- 
eral Counsel of the CIO and of the 
United Steelworkers of America; 
Laurence E. Gooding, Chairman of 
the Wisconsin Employment Rela- 
tions Board; A. J. Hayes, President 
of the International Association of 
Machinists; Curt E. Hoerig, of Mil- 
waukee; Henry Kaiser, of Washing: 
ton, D. C.; Theophil C. Kammholz, 
General Counsel of the National 
Labor Relations Board; Myer Kestn- 
baum, Chairman of the President's 
Committee for Economic Develop- 
ment; Leon Lamfrom, of Milwau- 
kee; Leonard Lesser, Legal Con- 
sultant for the Social Security De- 
partment, UAW-CIO; Lambert H. 
Miller, General Counsel of the Na- 
tional Association of Manufacturers; 
Louis H. Parent, of Milwaukee; 
Merlyn S. Pitzele, Chairman of New 
York State Mediation Board; James 
I. Poole, of Milwaukee; Max Raskin, 
of Milwaukee; Stanley Rector, Leg- 
islative Director of the Unemploy- 
ment Benefit Advisors, Washington, 
D. C.; Stuart Rothman, Solicitor of 
Labor, U. S. Department of Labor; 
H. W. Story, of Milwaukee; Herbert 
S. Thatcher, formerly with the Office 
of General Counsel, AFL; Elmer 
E. Walker, General Vice President 
of the International Association of 
Machinists; L. N. D. Wells, }r., of 
Dallas, Texas; Paul Whiteside, Vice 
President of the Wisconsin State 
Federation of Labor and Secretary- 
Treasurer of the Brass and Copper 
Workers Federal Labor Union 
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19322, AFL; Edwin E. White, Pro- 
essor of Economics of the Univer- 
ity of Wisconsin; J. Albert Woll, 
General Counsel, AFL; and Donald 
Yolton, Representative of the UAW- 
CIO, La Crosse. 


—_<$——_—_ 


Reuben 
OPPENHEIMER 


Fabian Bachrach 


' Some 300 lawyers from all over 
the State of Maryland attended the 
amual meeting of the Maryland 
State Bar Association, held June 23, 
4% and 25 in Atlantic City, New 
Jersey. Including wives and other 
members of lawyers’ families, there 
were 578 persons registered. 

Among the featured speakers were 
Simon E. Sobeloff, the Solicitor Gen- 
eral of the United States; Frederick 
W. Brune, Chief Judge of the Court 
of Appeals of Maryland; and former 
Solicitor General, Philip B. Perlman. 
\ large number of the state’s various 
(ircuit judges were also present. 

The meeting was presided over by 
Judge Stedman Prescott, of Rock- 
ville, the President of the Associa- 
tion. 

The winning essay on the subject 
‘Religious Freedom under the Fed- 
eral Constitution” was read by its 
author, Charles F. Downs, of Denton, 
who had just been graduated from 
high school. The essay was the win- 
ning entry in the third essay contest 











sponsored by the Association’s Amer- 
ican Citizenship Committee. The 
$500 prize was contributed by mem- 
bers of the Association. 

Reuben Oppenheimer, of Balti- 
more, was elected president, and the 
following were named Vice Presi- 
dents for the eight circuits: First, 
Stanley G. Robins, of Salisbury; 
Second, William Wilson Bratton, of 
Elkton; Third, A. Freeborn Brown, 
of Bel Air; Fourth, William L. Wil- 
son, Jr., of Cumberland; Fifth, 
Judge James Macgill, of Ellicott 
City; Sixth, Benjamin B. Rosen- 
stock, of Frederick; Seventh, Ralph 
W. Powers, of Hyattsville; Eighth, J. 
Stuart Galloway, of Baltimore, and 
J. Gilbert Prendergast, of Baltimore. 
Robertson Griswold was elected 
Treasurer, and S. Vannort Chap- 
man, Secretary. Judge E. McMaster 
Duer, of Princess Anne; William 
Aleck Loker, of Leonardtown; James 
H. Pugh, of Rockville; and G. C. A. 
Anderson, of Baltimore, were elect- 
ed members of the Executive Coun- 
cil. 

——_-@——— 

® On May 16, 1940, the Inter-Ameri- 
can Bar Association was organized 
at a meeting held at the Mayflower 
Hotel, Washington, D. C., during 
the eighth American Scientific Con- 
gress. In recognition of the fifteen 
years that have elapsed since its or- 
ganization, interested members in 
Washington gathered at a luncheon 
at the University Club on May 17 
and reviewed the developments 
which have taken place in the life 
of this association of lawyers of this 
hemisphere. 

Reference was made to the eight 
conferences which have been held at 
Havana, Cuba, 1941; Rio de Janeiro, 
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1943; Mexico City, 1944; Santiago de 
Chile, 1945; Lima, Peru, 1947; De- 
troit, Michigan, 1949; Montevideo, 
Uruguay, 1951, and Sao Paulo, Bra- 
zil, 1954. 

As a result of these meetings impor- 
tant resolutions have been adopted 
and progress has been made in uni- 
fying the commercial laws in this 
hemisphere. Numerous friendships 
have also been made among the law- 
yers of the Americas and better un- 
derstanding has been promoted in 
accordance with the purposes of the 
Association set forth in its Constitu- 
tion as follows: 

To establish and maintain relations 
between associations and organizations 
of lawyers, national and local, in the 
various countries of the Americas, to 
provide a forum for exchange of 
views. 

To advance the science of jurispru- 
dence in all its phases and particu- 
larly the study of comparative law; 
to promote uniformity of commercial 
legislation; to further the diffusion of 
knowledge of the laws of the various 
countries throughout the Americas. 

To uphold the honor of the pro- 
fession of the law; and to encourage 
cordial intercourse among the law- 
yers of the Western hemisphere. 

To meet in conferences from time 
to time for discussion and for the 
purposes of the association. 

The members of the Association 
look forward to the Ninth Confer- 
ence which will be held in Dallas, 
Texas, April 16 to 21, 1956, under 
the presidency of Robert G. Storey, 
past President of the American Bar 
Association and Dean of the Law 
School of Southern Methodist Uni- 
versity. The host associations on this 
occasion will be the State Bar of 
Texas, the Dallas Bar Association 
and the Southwestern Legal Founda- 
tion. 
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Arthur John Keeffe + Editor-in-Charge 





ConstiTUTIONAL LAW: 
Looking over the past year’s law re- 
view articles, I came across a most 
timely note in this day of the re- 
nowned Congressional Investigative 
Committee. Robert B. Tunstall 
writes in the November, 1954, issue 
of the Virginia Law Review on the 
Scope and Limitations of the In- 
vestigating Power of Congress. He 
reviews the legal precedents behind 
such undertakings and constructive- 
ly analyzes the essential and inherent 
purposes of the Congressional In- 
vestigative Committee while being 
ever cognizant of the opportunity 
for the demagogue and charlatan to 
utilize this forum for smear and 
slander, hiding under the skirts of 
constitutional immunity. The need 
for continued reform is stressed. To 
both myself and Mr. Tunstall, the 
significantly increasing vigilance by 
lawyers, law professors, publicists 
and Congressmen themselves is a 
good sign toward a healthy future. 
(Vol. 40, pages 875-897; address: Vir- 
ginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.; price for a 
single copy, $1.50.) 


Criina LAW: I came upon a 
very interesting and _ informative 
comment in the Texas Law Review 
of April, 1955, on “Mental Disorders 
and Criminal Responsibility: The 
Recommendation of the Royal Com- 
mission on Capital Punishment”. In 
it, Edwin W. Stockly clearly exam- 
ines and discusses the tests used to 
determine the defendant's responsi- 
bility for a criminal act. He and the 
Royal Commission both rightly 
point out that the final determina- 
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tion as to the responsibility of a 
specific defendant for his criminal 
act is made by the men and women 
sitting on the jury asking, “Is this 
man mad or is he not?” The court 
is supposed to give them a logical 
charge on which they can base their 
determination. Yet the courts con- 
tinue to follow the legal rules set 
down years ago. First came the rules 
in McNagten’s case and, to the cri- 
teria set down in that case, some 
courts have added the “irrepressible 
impulse” Still other courts 
have followed the New Hampshire 
rule 


rule. 
of mental disease or defect— 
whether the mental disease or defect 
was the cause of the criminal act. 
Only the last tries to reconcile the 
legal concept of insanity with the 
medical and permits a_ psychiatrist 
to describe the true mental condi- 
tion of the defendant. A fourth rule, 
the doctrine of partial responsibility, 
is one of administrative procedure 
after trial and conviction and not 
one in which the court or jury have 
any determination. After their study, 
the Royal Commission could not 
arrive unanimously at a recommen- 
dation for a change in the criminal 
code in Britain, so no change was 
made at all. Mr. Stockly concludes 
that law and medicine alone are in- 
adequate to resolve the conflict be- 
tween the desire of society to impose 
punishment upon wrong-doers and 
the desire not to punish those not re- 
sponsible for their acts. It is the con- 
science of society, speaking through 
a jury guided by a court which can 
best resolve this conflict. (Texas Law 
Review, Vol. 33, No. 4; pages 482- 
498; price for a single copy, $1.50.) 


Lasor LAW: An examination 
of the law of peaceful picketing js 
undertaken in a recent law note con. 
tained in the winter issue of the 
Buffalo Law Review. The writer 









traces the United States Supreme 
Court decisions on this thorny prob- 
lem, showing the development of 
the law from a position where pick- 
eting and free speech were almost 
synonymous to the present situation 
where under certain circumstances 
it is permissible to enjoin even peace. 
ful picketing. The article further ex. 
plores the knotty jurisdictional prob- 
lems attendant on this complex field 
and rightly points up the need for 
clarifying legislation to develop a 
workable balance between the legal 
action of state courts and the doc. 
trine of federal pre-emption. (Vol. 
4, No. 2, pages 232-245; address; 77 
W. Eagle St., Room 220, Buffalo 2, 
N. Y.; price for a single copy, $1.25.) 


Preparation FOR TRIAL: 
Dean Milton C. Green, of the Uni- 
versity of Washington School of 
Law, has written an article which is 
a must for young attorneys and a 
welcome, refresher for us old-timers. 
Painstakingly, Dean Green outlines 
the steps to be taken by a lawyer in 
order to be adequately prepared for 
trial. Lawyers are engaged in armed 
conflict. Armed with facts and the 
law, they engage in a battle of wit 
and reason, surprise and ambush, 
controlled only by the rules of the 
game. But, uppermost in this skill 
ful controversy is one basic maxim- 
KNOW YOUR CLIENT’S CASE, BUT KNOW 
YOUR OPPONENT'S AS WELL. (Vol. 
1955, No. 2, Washington University 
Law Quarterly, pages 154-170; ad- 
dress: Washington University, St. 
Louis, Mo.; price for a single copy, 
$1.25.) 








S ELF-INCRIMINATION: The 
current reappraisal of the scope and 
meaning of the privilege agains 
self-incrimination in the light o 
present-day conditions has aroused 
renewed interest in its origin and 
early development. Dean Griswold 
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contends that “our old friend” can 
be traced back to the twelfth cen- 
tury and that it came to this country 
“5 part of the legal heritage of our 
early settlers”. (Griswold, The Fifth 
Amendment Today, pages 1, 2, 4 
(1954].) In a recent review of this 
book (30 New York University Law 
Review 736, March, 1955), the Dean 
was taken to task for these observa- 
tions, the reviewer adding: “The 
Dean’s references to the Lilburne 
case and to the maxim ‘nemo tenetur 
prodere se ipsum’ are sketchy and 
unenlightening; we need something 
much more detailed to develop an 
insight into their historical signifi- 
cance.” (Id. at 743, 744) For that 
“more detailed” exposition and anal- 
ysis of Lilburne’s influence on the 
development of the maxim and of 
the privilege, we are indebted to 
Harold W. Wolfram whose stirring 
account of the struggle for civil lib- 
erty in Stuart England appeared sev- 
eral years ago under the title: “John 
Lilburne: Democracy’s Pillar of 
Fire” (3 Syracuse Law Review, 
pages 214-258, spring, 1952). Wheth- 
et the privilege did or did not orig- 
inate in the twelfth century is be- 
side the point. The fact is, as Mr. 
Wolfram emphasizes, that English 
courts, in a period of great national 
peril, recognized and applied the 
privilege, in substantially its present 
form, before Englishmen began to 
enjoy freedom of worship, freedom 
if speech and freedom of the press, 
before Englishmen knew the right 
to be secure against unreasonable 
arches and seizures and not to be 
wice put into jeopardy for the same 
offense, and before they were ac- 
corded such elementary procedural 
rights as a copy of the indictment, 
adequate time to prepare a defense, 
the assistance of counsel, compul- 
“ry process for obtaining witnesses 


Law Review, Kent Hall, Columbia 


and the right to have witnesses 
sworn. We have had many references 
of late to John Lilburne. If you 
want to read the story of a coura- 
geous fight for liberty “at the very 
outposts of Democracy”, including 
an account of one of the most turbu- 


lent and exciting criminal prosecu- 
tions in English history, get a copy 
of this entertaining and enlighten- 
ing article. (Write Syracuse Law Re- 
view, Ernest I. White Hall, Syra- 
cuse 10, N. Y., and send $1.00.) 


‘Dasavion: In the land-mark 
year of 1954, tax articles were espe- 
cially interesting and important. In 
the December, 1954, issue of the Co- 
lumbia Law Review (Vol. 54—No 8, 
pages 1267—1290) there appears a 
rather extensive student note dealing 
with “Clearly Reflecting of Income 
Under Section 446 of the Internal 
Revenue Code’. It is a well-known 
fact that no one method of account- 
ing is required of all taxpayers, and 
that any generally approved method 
will in most cases clearly reflect in- 
come. But, nevertheless, the method 
chosen must meet certain require- 
ments. There must be adequate rec- 
ords; the method chosen must be 
consistently used without materially 
distorting annual income; and its use 
cannot cause excessive administrative 
inconvenience which would result in 
an undue loss of revenue. With these 
principles in mind, the writer has 
selected various situations in which 
they are applied, such as installment 
and long term contracts as they re- 
late to the methods used—cash, accru- 
al, or a permissible hybrid form. 
Here is a worthwhile article 
pointing out certain consequences 
which arise when a taxpayer exer- 
cises his right of election. (Copies 
may be obtained from the Columbia 
Law Review, Kent Hall, Columbia 
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ANNUAL REPORTS 
of the 
AMERICAN BAR ASSOCIATION 


Bound volumes of the AN- 
NUAL REPORTS of the 
American Bar Association are 
available for the years 1925 
through 1938 at $1 each, and 
from 1939 through 1952 at $2 
each, postage paid. Make 
checks payable to 


AMERICAN BAR ASSOCIATION 
1155 East Sixtieth Street 
CHICAGO 37, ILLINOIS 











University, New York 27, New York. 
The price is $1.25 per copy.) 


Ww IRE TAPPING: Richardson 
Dilworth and Samuel Dash, two Dis- 
trict Attorneys of the City of Phila- 
delphia, have written an article in 
the March, 1955, Dickinson Law Re- 
view on this red hot legal and moral 
issue. They take a decided prosecu- 
tor’s viewpoint. They decry those 
who say that wire tapping should be 
completely abolished. Instead they 
offer a sample statute which would 
limit wire tapping by strict issuance 
of warrants and severe penalties for 
abuse. The authors brush aside con- 
stitutional arguments of invasion of 
privacy and the home by saying that 
the needs of the individual must be 
balanced against the need for public 
security. Their major point is that 
our personal rights are invaded to a 
greater degree by searches and sei- 
zures which are upheld by the courts; 
therefore, why not wire tapping? (“A 
Wire Tap Proposal”, Vol. 59, March 
1955, No. 3, Dickinson Law Re- 
view, Carlisle, Pa.; price for a single 
copy, $2.00.) 
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® Chairman Stanley B. Balbach, of 
Urbana, Illinois, announced recently 


that five members of the Conference 


had filed petitions for the National 
Offices of Chairman, Vice Chairman 
and Secretary. The petitions for these 
offices were required to be filed by 
June 15, 1955. The election will oc- 
cur on Saturday, August 20, 1955. 
Vice Chairman Robert G. Storey, 
Jr., of Dallas, Texas, is the only can- 
didate for National Chairman. Prior 
to his election as Vice Chairman of 
the Conference at the Annual Meet- 
ing last year, Mr, Storey served as a 
member of the Executive Council 
and in 1953 served as Professional 
Director. 

Nominating petitions have been 
filed on behalf of three members of 
the Conference for the office of Na- 
tional Vice Chairman. 

C. Severin Buschman, Jr., of In- 
dianapolis, Indiana, is serving this 
year as a member of the Executive 
Council and has been active in past 
years in connection with committee 
work of the Conference. He is a 
former Executive Secretary of the In- 
diana State Bar. 

William C. Farrer, of Los Angeles, 
California, is presently Information 
Director for the Conference. He 
served during 1954 as Chairman of 
the Unauthorized Practice of Law 
Committee and as Chairman of the 
Conference’s Nominating Commit- 
tee at the Annual Meeting in 1954. 
He is presently liaison member serv- 
ing with the Association’s Commit- 
tee on Unauthorized Practice. 


C. Frank Reifsnyder, of Washing- 
ton, D.C., is presently a member of 
the Executive Council, representing 
the District of Columbia. He is a 
delegate to the Board of Directors 
of the Bar Association of the Dis- 
trict of Columbia for the Junior Bar 
Section and is also serving presently 
as Chairman of the Junior Bar Sec- 





762 American Bar Association Journal 


tion of the District of Columbia. He 
has served in the past as a delegate 
for the District of Columbia to the 
Junior Bar Conference. 

A nominating petition for the of- 
fice of National Secretary has been 
filed in behalf of Robert L. Meyer, 
of Los Angeles, California. He is 
presently serving as a member of the 
Executive Council for the Ninth Cir- 
cuit. He has served on the Special 
Committee on Election Procedure 
for Members of the Council in 1954, 
and as a member of the Legal Aid 
and Lawyer Reference Committee 
in 1953. He served as Second Vice 
President of the California State 
Conference and Junior Bar Mem- 
bers in 1953, and has been a member 
of the council of that group since 
1951. 


Nominating Petitions 
for Council Representatives 


Chairman Balbach also announced 
recently that he had received peti- 
tions for nomination to the Execu- 
tive Council from various Circuits. 
Petitions have been filed on behalf 
of candidates from the following Cir- 
cuits: 

Third Circuit: F. Hastings Griffin, 
Jr., of Philadelphia, Pennsylvania, 
presently a member of the Executive 
Council. 

Fifth Circuit: Robert R. Richard- 
son, of Atlanta, Georgia, presently 
serving as Conference State Chair- 
man in Georgia and Chairman of the 
Conference’s Activities Committee. 

Fifth and Eighth Circuits at Large: 
Edward B. Winn, of Dallas, Texas, 
former State Chairman of the Texas 
Junior Bar, presently Vice Chairman 
of the Conference’s Activities Com- 
mittee and a former Vice Chairman 
of the Conference’s Public Informa- 
tion Committee. 

District of Columbia: Paul R. 
Madden, of Washington, D. C., pres- 




















































ently Chairman of the Conference’; 
Committee on Military Service and 
formerly a delegate from the District 
of Columbia Junior Bar to the 
Junior Bar Conference. 


Conference’s Activities 
at Cincinnati 


At the Big Seven Regional Meeting 
in Cincinnati, June 8 through 11, 
1955, the Conference, in co-operation 
with the Association’s Section of 
Judicial Administration, sponsored 
a panel discussion on the subject 
“Fair Trial and Free Press’. Alex. 
ander Holtzoff, United States Dis. 
trict Judge for the District of Colum- 
bia, presided as moderator for a pan- 
el which included Florence E. Allen, 
Judge of the United States Court of 
Appeals for the Sixth Circuit; J, 
Russell Wiggins, Managing Editor 
of the Washington Post and Times. 
Herald; and Richard P. Tinkham, 
of Hammond, Indiana, Chairman 
of the Association’s Committee on 
Public Relations and a member of 
the Board of Governors. This pro- 
gram and the very successful dance 
on Friday evening of the meeting, 
were under the general supervision of 
the Conference’s Chairman for the 
meeting, Bruce I. Petrie, of Cincin- 
nati. 

On Saturday morning, June 11, the 
conference held a joint circuit break- 
fast to discuss problems of the vari- 
ous states within the Sixth and Sev- 
enth Circuits. The breakfast meet- 
ing was attended by National Chair- 
man Balbach, National Secretary 
Meeker, Sixth Circuit Council Rep- 
resentative Rosemary Scott, of Grand 
Rapids, Michigan, Seventh Circuit 
Council Representative C. Severin | 
Buschman, Jr., of Indianapolis, and 
State Chairmen A. D. Van Meter, Jt, 
of Springfield, Illinois, Robert H. 
Giffs, of Janesville, Wisconsin, and 
Kennedy Leger, Jr., of Dayton, Ohio. 

Ray Garrett, of Chicago, Illinois, 
Chairman of the Association’s Sec- 
tion of Corporation, Banking and 
Business Law, recently reported to 
the Conference that that Section had 
published a pamphlet entitled Cu- 
mulative Voting in the United States 
—A Bibliography. This pamphlet 
was based on a research project of the 
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Conference under the direction of 
Professor Charles B. E. Freeman, of 
Tallahassee, Florida, who is Associ- 
ate Professor, Florida A. & M. Uni- 
versity, and Vice Chairman of the 
Conference’s Law Students Commit- 
tee. The bibliography includes con- 
stitutional references, statutory ref- 
erences, court decisions, legal texts 
and law review articles, Copies may 
be obtained from the Association’s 
Section of Corporation, Banking and 
Business Law. 

State Chairman Robert R. Rich- 
ardson of the Younger Lawyers Sec- 
tion of the Georgia Bar Association 
recently reported the publication of 
a handbook for jurors prepared by 
a special committee of his section. 
The pamphlet, which deals with 
information of importance to indi- 
viduals serving as jurors, has been 
enthusiastically received by court of- 
ficials throughout the state, and 
Chairman Richardson hopes ulti- 
mately to have a state-wide distribu- 
tion involving almost 100,000 copies. 
The publication of the pamphlet 
this year was particularly timely 
since women are now qualified as 
jurors in Georgia by virtue of an Act 
of the 1954 Legislature. 

A special committee of the Con- 
necticut Junior Bar, under the chair- 
manship of Edwin K. Dimes, of West- 


port, Connecticut, has drafted a new 
handbook for use by jurors in the 
State of Connecticut. The draft has 
been submitted to members of the 
judiciary and to clerks of the courts 
in Connecticut, and will soon be 
submitted to the Judicial Council 
of Connecticut for adoption by the 
Council. It is hoped that this new 
pamphlet will be available in the 
fall. 

Chairman Balbach recently an- 
nounced that Leo Dorfman, of Min- 
neapolis, Minnesota, was appointed 
to serve as Chairman for the Junior 
Bar Conference for its activities in 
connection with the Northwest Re- 
gional Meeting. Members of the 
Committee serving with Mr. Dorf- 
man for that meeting include the fol- 
lowing: Joseph A, Rheinberger, co- 
chairman, Salisbury Adams, Sheri- 
dan Buckley, Jr., Robert E. Faricy, 
Jr., C. Paul Jones, Clark MacGregor, 
John R. deLambert, William C. 
Meier, David R. Roberts, Thomas 
Scallen, Hyam Segell, Edward C. 
Springer and Fred Thorson. 

Chairman Charles F. Blanchard, 
of the Junior Bar Section of the 
North Carolina Bar Association, re- 
ports that his section held its Second 
Annual Meeting at the Battery Park 
Hotel, Asheville, North Carolina, on 
Friday, June 17. The meeting was 
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held in conjunction with the 57th 
Convention of the North Carolina 
Bar Association. The principal 
speaker at the luncheon was Dean 
Carroll W. Weathers, Dean of the 
Wake Forest School of Law. Reports 
were received from committee chair- 
men, including the Executive Com- 
mittee report, William L. Thorp, 
Jr.; Moot Court Committee, Richard 
L. Whorton; Continuing Legal Ed- 
ucation, Noel Woodhouse; Insur- 
ance Committee, J. Brian Scott; and 
legislative report, Wallace C. Mur- 
chison. 

Chairman Balbach announced re- 
cently the appointment of Wilbert 
E. Dolph, Jr., of Tucson, Arizona, as 
Junior Bar Conference State Chair- 
man for the State of Arizona, suc- 
ceeding Calvin H. Udall, of Phoenix, 
Arizona. The Chairman also ap- 
pointed Elmer O. Friday, Jr., of Or- 
lando, Florida, State Chairman for 
the State of Florida, succeeding 
Thomas H. Barkdull, Jr. of Miami. 
Edward Lester, of Little Rock, Ar- 
kansas, has been appointed as State 
Chairman for the State of Arkansas, 
succeeding John C. Deacon, of Jones- 
boro, Arkansas. Chairman Balbach 
has appointed Dr. George W. Pugh, 
Judicial Administrator for the State 
of Louisiana, as State Chairman for 
that state, succeeding Paul C. Tate, 
of Mamou, Louisiana. 





Our Relations with 

latin America 

(Continued from page 732) 

selves. From a domestic U.S. point 
of view you might feel that it makes 
little difference if we reduce our 
farmers’ sales of ham to Latin Amer- 
ica by $100 if, at the same time, we 
increase by $100 some other pro- 
ducer’s sales of a product that com- 
petes with one we buy in another 
“American republic. One U.S. pro- 
ducer gains, another loses. But there 
are a couple of other fellows who 
lose. One is the American consumer 
who may be forced to pay more for 
the products he wishes to buy if im- 
ports are kept out. Another is the 
Latin-American producer. To many 


of the other American countries 
these sales in the U.S. market are 
the lifeblood of their national eco- 
nomy. They represent the difference 
between economic and often politi- 
cal stability on the one hand and 
chaotic conditions on the other. We 
may say that this is an unwholesome 
situation, and that such countries 
should diversify their economies. Be- 
lieve me, they would be the first to 
agree, and many are striving to do 
so. But for the time being the un- 
deniable fact remains that if it is 
important to the United States that 
there be economic and political sta- 
bility in our sister republics we must 
resist the attempts of our own af- 
fected domestic groups to restrict 


access to our markets. Such a policy 
may pinch some of our domestic in- 
dustries. But if we reduce Latin- 
American quotas or raise tariffs, we 
simply shift the pinch to those of 
our exporters whose annual plant- 
ings, whose payrolls, whose factory 
operations are now geared to a $314 
billion market in Latin America. 

So for Latin America the crucial 
economic question is what will be 
the foreign trade policies of this Gov- 
ernment toward the rest of the hem- 
isphere? What are they? 

First, we rely primarily upon pri- 
vate enterprise rather than its re- 
placement by government in _ busi- 
ness. In his foreign economic policy 
message to Congress this year, Presi- 
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dent Eisenhower said: “The nation’s 
enlightened self-interest requires a 
foreign economic program that will 
stimulate economic growth in the 
free world through enlarging oppor- 
tunities for the fuller operation of 
the forces of free enterprise and com- 
petitive markets.” 


High Living Standards... 
Reward of Private Enterprise 


Why do we believe so strongly in 
private enterprise? Simply because, 
better than any other system yet de- 
vised by mankind, it has demon- 
strated the capacity to achieve high 
living standards, to produce large 
volumes of goods and services of 
good quality and make them avail- 
able to consumers at attractive 
prices. That cannot be accomplished 
in any country unless its men and 
women are resourceful, hard-work- 
ing and _ self-disciplined—unless in 
that country there are strong busi- 
ness enterprises offering wide em- 
ployment at adequate wages. A man 
is not resourceful, industrious and 
self-disciplined unless he has an in- 
centive. Under the private enterprise 
system that incentive is personal 
gain. Under it a man who strives to 
further his personal interests must at 
the same time serve those of his fel- 
low citizens. That is the genius of 
today’s socially conscious _ private 
enterprise. It has produced every 
strong economy of free people that 
the world has seen. Under Commu- 
nism, on the other hand, the incen- 
tive to work and discipline is cold 
fear, fear of slave camps, of torture 
and bloody purges. We have just 
seen the heads of 30,000 of Russia’s 
94,000 collective farms replaced by 
untrained party members rounded 
up in the cities. God pity those 
30,000 farm leaders who didn’t make 
their quotas! Under the Communist 
system the wages of failure are death 
or slavery. 

We believe in the private enter- 
prise system and we believe that in 
the twentieth-century socially con- 
scious American businessman, wheth- 
er Argentine, Colombian, North 
American or what have you, lies the 
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greatest hope for the prosperity and 
the greatness of this hemisphere. He 
deserves the support and confidence 
of our governments. 

The next principle of our econom- 
ic policy is support for the expansion 
of international trade. On this the 
President has said: “For every coun- 
try in the free world, economic 
strength is dependent upon high lev- 
els of economic activity internally 
and high levels of international 
trade. No nation can be economical- 
ly self-sufficient. Nations must buy 
from other nations, and in order to 
pay for what they buy they must sell. 
It is essential for the security of the 
United States and the rest of the free 
world that the United States take 
the leadership in promoting the 
achievement of those high levels of 
trade that will bring to all the eco- 
nomic strength upon which the free- 
dom and security of all depends.” 

In order to implement this policy 
of reducing trade barriers, the Presi- 
dent has renewed his request for a 
three-year extension of authority to 
negotiate tariff reductions with other 
nations on a gradual, selective and 
reciprocal basis. That proposal is 
now under consideration in the Sen- 
ate. Its decision will have a profound 
effect on both economic and political 
progress and stability in this hemi- 
sphere. 

As you know, the President will 
also ask congressional approval for 
United States membership in the 
recently negotiated Organization for 
Trade Co-operation which will ad- 
minister the General Agreement on 
Tariffs and Trade, pursuant to 
which the United States and thirty- 
three other trading countries are co- 
operating in an effort to reduce trade 
barriers. 

Many of the Latin-American coun- 
tries have expressed interest in sup- 
plementing the dollars they earn 
through trade by an increase in pri- 
vate American investment in their 
economies and an increase in gov- 
ernmental loans for economic devel- 
opment. The 
economic development capital in 
some of the other American Repub- 
lics is generally recognized. 


need for additional 
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Most of this capital, we believe, 
can come and should come from pri- 
vate sources. The private investor, 
both domestic and foreign, is by far 
the most prolific source of capital. 
The most productive course for any 
government to follow in seeking in- 
vestment capital is to establish con- 
ditions that create confidence in pri- 
vate investors—particularly its own 
nationals. The estimated $1 billion 
of short term balances and the esti- 
mated $500 million of long term 
investments which Latin-American 
private interests now have in United 
States banks and other institutions 
would begin to flow homeward, 
where it can do far more for eco- 
nomic development than the same 
amount of loan capital. Nothing so 
effectively inspires this confidence as 
clear assurance that the government 
does not intend to invade the field of 
industry and commerce. Nothing so 
discourages the private investor as 
the fear that tomorrow he may find 
himself replaced by or in competi- 
tion with the government. In coun- 
tries where local investors are full of 
confidence there is traditionally no 
shortage of foreign capital. On the 
other hand, if conditions discourage 
domestic investors, it is useless to 
think of attracting any substantial 
amount of foreign capital. 

The benefits of United States’ pri- 
vate investment to the Latin-Ameri- 
can countries are well known. It has 
a very favorable effect upon their 
balance of payments position. For 
example, United States owned en- 
terprises in Latin America now pro- 
duce 30 per cent of the area’s exports 
to the United States, or about $1 
billion a year. This is, however, but 
one part of the measure of the bene- 
fit of the investment. In addition, a 
large sum is saved each year by the 
Latin-American countries because of 
the output of United States owned 
manufacturing enterprises producing 
for domestic consumption there. In- 
vestments in these manufacturing €n- 
terprises have tripled since 1946 and 
now total over $1.2 billion. Such en 
terprises produce some 15 per cent 
of the total manufacturing output of 
the area, or the equivalent of $1.5 
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pillion annually. This amount is al- 
most half as large as total Latin- 
4merican imports from the United 
Sates and represents a very signifi- 
qnt saving in dollars that would 
otherwise have to be spent for im- 
ports. Moreover, dollars converted 
for tax purposes by U.S. concerns 
not only improve the balance of pay- 
ments position but form an impor- 
ant part of the estimated equivalent 
of $1 billion in direct and indirect 
waxes paid annually to Latin-Ameri- 
can governments by U. S. concerns, 
which constitute the principal source 
of revenue for many countries. 
Equally important, though not meas- 
urable in dollars and cents, is the 
stimulus to local development com- 
ing from the introduction of new 
enterprises, modern production tech- 
niques, the accompanying develop- 
ment of skilled labor and resulting 
higher incomes. 

The primary responsibility for at- 
tracting United States investors to 
Latin America rests on each inter- 
ested government and people. Our 
own role in this field is decidedly 
secondary. Yet the Government is 
taking resourceful measures to en- 
courage Our investors to enter those 
foreign areas where they are wanted. 
We are trying to follow a_ policy 
which, as the President has put it, 
“results in investment by individuals 
rather than by governments”. 

To accomplish this, the President 
proposes three measures. First, that 
Congress reduce taxes on business in- 
come from foreign subsidiaries or 
branches and defer those taxes until 
the income is removed from the 
country where it is earned; second, to 
explore the use of tax treaties which 
would, under proper safeguards, give 
credit for foreign income taxes which 
are Waived for an initial limited peri- 
od, just as our Government now al- 
lows credit for those taxes which are 


Actually paid abroad. Finally, the 


executive branch will recommend 
approval by Congress of our partici- 
pation in the proposed International 
Finance Corporation, an affiliate of 
the International Bank, which will 
make development loans to private 
‘nterprise abroad without govern- 





ment guarantees and which will be 
authorized to invest in debentures 
and similar obligations. If, as con- 
templated, that corporation is estab- 
lished with an initial capital of $100 
million it will, in association with 
private capital from other sources, 
result in a total investment of a 
much larger amount. 

We all know that there are certain 
types of necessary projects for which 
private capital is not reasonably 
available. These have to be financed 
by governments. The United States 
is responding effectively to Latin 
America’s desires for access to gov- 
ernmental loans for this type of 
project. We have assured the other 
American Republics that through 
the Export-Import Bank we shall do 
our utmost to satisfy all applications 
for sound economic development 
loans where the funds are not 
reasonably available from private 
sources or the International Bank. 
This means, in effect, that no eco- 
nomic development loans are going 
to be turned down for lack of funds. 
The level of lending for this purpose 
within the hemisphere by our Ex- 
port-Import Bank is going to be de- 
termined largely by Latin America 
itself, as it will depend on the vol- 
ume of sound loan applications 
which are presented. 

This new liberalized credit policy 
toward Latin America was an- 
nounced last summer. Since then 
there has been a striking change in 
the total credits authorized by the 
Export-Import Bank for Latin Amer- 
ica. For the ten-month period from 
July 1, 1954, to April 30, 1955, loans 
and exporter credit lines authorized 
for Latin America were $389 mil- 
lion—more than ten times as much as 
during the first six months of 1954. 
Assuming that the volume of sound 
loan applications continues, it can 
be expected that the Bank’s activi- 
ties in Latin America will continue 
at an accelerated rate. 

In addition to the credits granted 
by the Export-Import Bank, the In- 
ternational Bank has made loans to 
Latin-American countries totaling 
$136 million since July 1, 1954. This 
amounts to 31.4 per cent of the $433 
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million of loans granted by the In- 
ternational Bank in that period. 

We feel that our technical aid pro- 
grams are of great importance in 
the implementation of our general 
policies in the economic field. Over 
the past twelve years the United 
States has contributed much to 
the development of Latin-American 
economies through programs in such 
primary fields as health and sanita- 
tion, agriculture, education and pub- 
lic administration. More than two 
thirds of the costs of these programs 
are now contributed by the host 
governments in Latin America. In- 
creased appropriations are permit- 
ting new programs of technical aid 
for Latin America to be undertaken. 

In areas of the world other than 
Latin America, our government has 
found it necessary on an emergency 
basis in the years since World War II 
to provide grant aid to distressed 
peoples. Very properly, the Latin- 
American governments have pre- 
ferred to rely on their own earnings 
in an expanding international trade 
and upon sound loans for their eco- 
nomic development. Nevertheless, in 
1954 there were occasions when we 
did furnish grant aid to meet emer- 
gency conditions. When declining 
tin prices made it impossible for Bo- 
livia to import foodstuffs needed to 
avert a domestic crisis, we undertook 
a program of grant aid which is con- 
tinuing this year. We also furnished 
assistance to Guatemala to meet 
emergency needs encountered when 
the expelled Communist govern- 
ment was found to have looted the 
national treasury. Similarly when a 
disastrous hurricane struck Haiti 
last fall we furnished foodstuff and 
supplies to reduce hunger and suf- 
fering. 

Of the specific programs in imple- 
mentation of our policies toward 
Latin America, I wish to mention 
also our interest, along with that of 
the other republics concerned, in 
an accelerated program to complete 
the Inter-American Highway. This 
3,000-mile highway from our border 
with Mexico, through that country 
and the five Central American re- 
publics and Panama to the Canal 
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Zone, is of great economic, political 
and strategic importance to the area 
it traverses and to ourselves. A quar- 
ter of a century of work has already 
been put into the highway and the 
greater part of it is already in use. 
Two weeks ago, President Eisenhow- 
er wrote to the presiding officers of 
the Senate and the House of Repre- 
sentatives urging that funds be ap- 
propriated to permit the United 
States to contribute funds for its 
completion within three years, with 
the other contributing countries pay- 
ing one third of the cost. 

These are your Government’s pol- 
icies in the inter-American field. 
These are the major programs 
through which we seek to implement 
these policies. These policies and 
programs depend for their success 
on the achievement of a broad iden- 
tity of purpose between ourselves 
and the other members of the Ameri- 
can family, an identity of purpose 
which must encompass all of the 
major fields of human _ endeavor, 
cultural, political, economic and 
military. 

The efficacy of these policies in 


the cultural, political and military 
fields has been demonstrated over the 
years that they have served as pillars 
supporting our inter-American sys- 
tem. There is no serious question as 
to whether our present policies in 
the economic field will be effective 
in contributing enormously to our 
inter-American goal of establishing 
strong and self-reliant economies— 
the kind that make a real, measur- 
able difference in the way our people 
live. The great question is as to 
whether we can in fact adhere to 
these policies. They are not easy of 
accomplishment. They require some 
sacrifice and some self-discipline 
from all of us in the hemisphere. 
They have at times proved more 
controversial here at home than the 
kind of aid program principally 
significant because of its dollar cost 
to the Treasury. These policies are 
aimed squarely at the basic needs of 
the American Family of nations— 
stable and expanding markets, access 
to sound development loans, techni- 
cal assistance, and reliance on en- 
lightened private .enterprise rather 
than its replacement by government 































in business. Here and abroad they 
have met opposition. They are op: 
posed by those who, despite the dis. 
astrous results of experiments else. 
where in socialism, would have ys 
follow that course in this hemi. 
shere. As is only natural to expect, 
a policy of protecting and expanding 
existing levels of inter-American 
trade has met with strong Opposition 
from affected interests here and 
elsewhere in the hemisphere. 

We can successfully defend these 
policies only if our people under. 
stand this crucial importance. At 
stake are the political, military and 
economic security of our twenty-one 
American Republics. If we as a peo- 
ple and we as a government find that 
we have the strength loyally and 
fairly to adhere to these policies, 
then truly we may view the future 
of this hemisphere with considerable 
confidence; for we shall stand at the 
threshold of a time of great progress, 
one which will make of these lands 
a better inheritance for our children 
and make us deserving of their grati- 
tude. 
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(Continued from page 702) 
‘leading to inevitable destruction of 
the Union. 

The future strength of the federal 
judiciary was heralded in the first 
case in which Marshall sat, The 
Amelia. Instead of having each 
member of the Court give an opin- 
ion, the Chief Justice himself gave 
the opinion of the Court, thus im- 
pressing the nation with the una- 
nimity of its highest tribunal. 

At the same time Jefferson was de- 
termined to destroy the judges ap- 
pointed by Adams under the Judi- 
ciary Act of 1801. The judges before 
whom had been tried the successful 
prosecutions under the Sedition law 
were to be the earliest victims. First 
on the list of Jefferson’s bétes noires 
was Samuel Chase, Maryland signer 
of the Declaration and Justice of the 
Supreme Court. He had presided at 
the trial of the pamphleteer Callen- 
der, where he ridiculed the defense 
lawyers, he had denounced Republi- 


can doctrines in his charge to a Bal- 
timore grand jury and had excited 
odium against the Government. In 
1802 the Judiciary Act was repealed 
and the June term of the Supreme 
Court abolished. 

It was in this atmosphere that the 
case of Marbury v. Madison arose. 
William Marbury, of Alexandria, 
one of Adams’ appointees to the post 
of justice of the peace, whose ap- 
pointments had been confirmed by 
the Senate and whose commissions 
had been signed and sealed, but not 
delivered prior to March 4, 1801, was 
one of seventeen from whom Jeffer- 
son ordered Madison to withhold the 
commissions. Marbury and _ three 
others sought a mandamus to compel 
Madison to deliver their commis- 
sions. The remaining thirteen ap- 
pointees did not consider the office 
worthy of litigation; in fact, several 
who had received their commissions 
resigned or refused to qualify. 

The case was pending in the Feb- 
ruary term of 1803 and as a warning, 


Judge Pickering of New Hampshire, 
who had become insane, was in- 
peached. The Republicans expected 
Marshall to order Madison to deliver 
the commissions. The inability of 
the Court to enforce its order was to 
be a sign of its impotence and pos- 
sibly the prelude to Marshall's im- 
peachment. 

The Chief Justice disappointed 
the expectations of his enemies by 
deciding first, that the delivery ol 
the commissions was not necessary 
to complete the appointments; sec 
ondly, that Madison’s failure to de 
liver the commissions was a violation 
of the appointees’ rights; thirdly, 
that Section 13 of the Judiciary Ac 
of 1789 was unconstitutional in com 
ferring original jurisdiction upo 
the Supreme Court to grant the writ 
of mandamus; and, fourthly, that 1! 
is the duty of the Supreme Court 
invalidate acts passed by the Con 
gress and signed by the President i 
in conflict with the Constitution. 

Eternal strength was given to the 
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Court by this decision. It was fol- 
lowed by the feeble and vicious push- 
ing of the prosecution against the 
unfortunate Judge Pickering. He was 
of course unable to appear at the 
rial. His son’s request that evidence 
of his insanity be admitted was over- 
ruled. On March 12, 1804, he was 
found guilty of high crimes and mis- 
demeanors. Within an hour Samuel 
Chase was impeached. 

The trial of Chase was the Ameri- 
can equivalent of the trial of Warren 
Hastings. The old Senate Chamber 
was fitted with an additional gallery 
and boxes which were occupied by 
the most prominent men and women 
of the Capital. Aaron Burr, fresh 
fom his duel with Hamilton and 
under indictment in New York for 
issuing a challenge and in New Jer- 
sey for murder, but momentarily 
showered with favors by Jefferson, 
presided. His elegant appearance 
and gracious manners contrasted 
with the massive, gouty and florid 
defendant to whom the name “Ba- 
con face” had been accorded by the 
Maryland Bar. 

The defense lawyers were Joseph 
Hopkinson, of Philadelphia, Philip 
Barton Key, Robert Goodloe Harper, 
Charles Lee and, greatest of all, Lu- 
ther Martin. The legal point princi- 
pally stressed was whether Chase’s 
conduct to be impeachable must be 
indictable. John Randolph opened 
lor the prosecution. He charged the 
defendant with outrageous judicial 
anny. He contrasted his conduct 
in the prosecution of the scribbler 
Callender with Marshall’s in the trial 
of the counterfeiter Logwood. He 
tidiculed the assertion that an act to 
ve impeachable must be indictable, 
adding, “Where? In the Federal 
Courts? There, not even robbery and 
murder are indictable.” 

The Callender trial was described 
by numerous witnesses. Chase called 
a defense motion a “non sequitur, 
a”, and accompanied his remark 
with a bow that amused the specta- 
lors. Marshall testified he thought he 
had heard the Court refer to defense 
Counsel as “young man”, 

Luther Martin began with a state- 
ment of the constitutional grounds 











for impeachment: “treason and brib- 
ery”, both indictable, and “other 
high crimes and misdemeanors”, ob- 
viously intended to be indictable. If 
Chase had “used unusual, rude and 
contemptuous expressions” as the im- 
peachment charged, this was “rather 
a violation of the principles of po- 
liteness, than the principles of law; 
rather the want of decorum, than 
the commission of a high crime and 
misdemeanor”. 

The bow of Chase, Martin laughed 
away as a monstrous offense. ‘As 
bows”, said he, “according to the 
manner they are made, may convey 
very different meanings”, the witness 
who told of it should have given “a 
facsimile of it”. Then the Senate 
could fairly have judged of the “‘pro- 
priety of the bow’. Chase’s other 
grave offense was calling William 
Wirt “young gentleman” in spite of 
the fact “he was actually thirty years 
old and a widower”. Perhaps Chase 
did not know of these circumstances. 
“Still if he had, considering that Mr. 
Wirt was a widower, he certainly 
erred on the right side in calling him 
a young gentleman”. 

When the laughter from such sal- 
lies subsided, Martin became all se- 
riousness. The case he pointed out 
was not merely that of his personal 
friend, but it was of greatest impor- 
tance to all Americans then living 
and to posterity. “Our property, our 
liberty, our laws can only be pro- 
tected and secured” by judges not 
fearful of their independence. 

After the other counsel and pros- 
ecutor had been heard, John Ran- 
dolph closed for the managers of the 
prosecution. He contrasted Chase’s 
violence with the ideal judge’s con- 
duct, and then gave instances of Mar- 
shall’s impartiality and even-handed 
justice. But all was unavailing. Chase 
was found not guilty on all eight 
counts—on one unanimously. With 
this failure, all hope of mass im- 
peachments came to an end. 


The Trial of Aaron Burr... 
An Interesting Background 
Beveridge next turns to the greatest 
American criminal trial, that of Aar- 
on Burr. As usual he provides a most 
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interesting background. Burr is 
shown as a talented and charming 
lawyer, a fearless politician once 
within a step of the Presidency, then 
cut off from party rewards by his re- 
fusal to vote for the repeal of the 
Judiciary Act of 1801, and finally 
ruined by the results of the Hamilton 
duel, under indictment and without 
practice or office when his term as 
Vice President ended in 1805. 

The possibility of dividing the ex- 
panding United States was at this 
time hoped for by Britain and by 
Spain. Research among diplomatic 
papers by Henry Adams when in 
England during the Civil War has 
proved that James Wilkinson, Com- 
mander of the United States Army, 
was receiving a pension from Spain 
and that Burr attempted unsuccess- 
fully to get one from England. At 
the same time Burr prepared for 
what was considered the inevitable 
war between the United States and 
Spain. He chose General Wilkinson 
as an associate of a group engaged 
in a land development plan, intend- 
ing to attack Mexico if the expected 
war materialized. It was for this plan 
also that he hoped to get English 
gold. 

To reconnoiter the land, Burr now 
visited Andrew Jackson in Tennes- 
see. He was enthusiastically received 
by those who longed to wrest Texas 
and Mexico from the crumbling 
Spanish Empire. Later he was given 
an ovation in New Orleans and of- 
fered help by the Catholic bishop 
and the superior of the Ursuline 
nuns. He returned to Kentucky and 
fascinated Henry Clay as he had 
Clay’s future enemy, Jackson. 

Meanwhile rumors developed that 
Burr wished to lead a separatist 
movement of the western states. Wil- 
kinson prepared to abandon him. 
“General” Eaton, the disappointed 
would-be Tripoli King-maker, about 
this time reported to Jefferson that 
Burr was planning a western insur- 
rection. He went into greater details 
with members of Congress. All the 
while he was trying to be paid by 
Congress for his expenses in his at- 
tempt to replace the usurping ruler 
of Tripoli (which had declared war 
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on the United States) with his older 
brother. A Colonel George Morgan, 
also seeking favors of Congress in 
connection with land transactions, 
likewise was the source of another 
warning to Jefferson. A visit to Har- 
man Blennerhassett at his island in 
the Ohio River was followed by the 
purchase by Burr and Blennerhassett 
of the Bastrop grant, several hundred 
thousand acres on the Washita Riv- 
er in Northern Louisiana. Unfortu- 
nately the visit coincided with a se- 
ries of letters published by Blenner- 
hassett advocating western separa- 
tion from the Union. Though mere 
repetitions of similar articles from 
New England papers and little no- 
ticed at the time, they provided con- 
firmation later of designs attributed 
to Burr. 

Joseph Hamilton Daveiss, Mar- 
shall’s brother-in-law, and United 
States Attorney for the District of 
Kentucky, also wrote Jefferson about 
Burr’s supposed conspiracy. Jefferson 
gave no credence to his letters. Da- 
veiss then made an abortive attempt 
to have Burr arrested. Burr ap- 
peared voluntarily with Henry Clay 
as his lawyer, was interviewed by the 
grand jury and discharged, to the 
delight of the people. He then con- 
tinued his plans to settle the Washita 
River lands. 

Wilkinson, in a letter to Jefferson 
intended to bolster his own reputa- 
tion, charged Burr with treason. He 
sent the President a copy of Burr's 
cipher letter to him, omitting the 
opening sentence which showed Burr 
was replying to a communication 
from Wilkinson himself. Jefferson 
proclaimed the conspiracy and Burr's 
guilt on November 27, 1806, and 
urged all to detect and seize the con- 
spirators. Wilkinson arrested many 
prominent persons, all of whom were 
ultimately released. The grand jury 
in Mississippi released Burr; that of 
Louisiana condemned Wilkinson's 
lawless acts. Yet Burr fleeing from 
fear of assassination was finally ar- 
rested. He was taken to Richmond 
by a mounted guard through the 
backwoods lest the legal authorities 
of the more settled parts of the coun- 
try release him. In Richmond, Mar- 
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shall signed the warrant which 
handed Burr to the civil authorities 
as he had long demanded. Upon a 
hearing on April 1, 1807, to commit 
Burr for treason and high misde- 
meanor, the Chief Justice found no 
evidence of treason. But some evi- 
dence of an attempt to attack the 
Spanish Colonies compelled him to 
hold Burr on the lesser charge. He 
was, however, released on bail. 

The next session of court convened 
on May 22. The choice of the grand 
jury was difficult in the excited state 
that then prevailed. Finally a jury 
was chosen, headed by John Ran- 
dolph and consisting also of James 
Pleasants—Jefferson’s first cousin— 
and fourteen others. Burr’s counsel 
were Edmund Randolph, John Wick- 
ham, Benjamin Botts, John Baker 
and the irrepressible Luther Martin. 
The prosecution consisted of George 
Hay and William Wirt, lately de- 
fense counsel in the Callender case, 
and Alexander MacRae. 

Hay moved that Burr be commit- 
ted for treason. Marshall ruled that 
the Court had the power to commit 
and should exercise it upon proof. 
But as proof of any overt act seemed 
not forthcoming and General Wil- 
kinson did not appear, a compromise 
was arrived at by which Burr gave 
additional bail. While awaiting 
the General's appearance, Marshall 
ruled that a subpoena duces tecum 
could be served against the President 
of the United States so Burr could 
see the Wilkinson letter to him. The 
General strutted into the Court 
“swelling like a turkey cock”, re- 
ported Washington Irving to one of 
the New York papers. He emerged 
from the grand jury, now also in 
session, having failed to be indicted 
himself by a vote of only nine to 
seven. In particular he had revealed 
the original of Burr’s letter to him. 
This betrayed the omissions and 
downright changes in the copy he 
sent to Jefferson. Nonetheless, Burr 
and Blennerhassett were on June 24 
indicted for treason in having levied 
war on the United States and for the 
misdemeanor of setting on foot an 
expedition against Charles IV of 
Spain. (Article III, Section 3 of the 















































Constitution, provides that “Trea. 
son against the United States shall 
consist only in levying war against 
them, or in adhering to their ene. 
mies, giving them Aid and Comfort”, 
—proof of which by two witnesses 
or confession in open court is re. 
quired.) 

The trial opened on August 3, 
The Government relied upon a 
statement by Marshall in the trial 
of two of those arrested by Wilkin. 
son, that “if war be actually levied, 
all who perform any part, however 
remote from the scene of action and 
who are actually in the conspiracy, 
are to be considered as traitors”, Ex 
parte Bollman and Swartwout. A 
loose construction of this language 
had been responsible for the grand 
jury’s indictment in the first place. 
But the government witnesses were 
unable to show that Burr was at the 
scene of the “war” and the prosecu- 
tion conceded he was not in fact 
there. The “war’’ was most vaguely 
described as the buying and prepar- 
ing of arms, boats, provisions at 
Blennerhasset’s Island. The prosecu- 
tion had also conceded it had no 
further testimony to prove an overt 
act. 

On a motion that since no overt 
act was proved, collateral testimony 
could not be received, the principal 
decision of the case was made. Mar- 
shall said the doctrine of construc- 
tive treason was expressly excluded 
from the Constitution. Under it a 
traitor must perform a part in the 
prosecution of the war and also be 
a part of the conspiracy. Hence col- 
lateral testimony really intended to 
prove the British theory of construc 
tive participation by Burr in the ac 
tivities at Blennerhasset’s Island or 
to corroborate the unproved overt 
act would be inadmissible. On this 
state of the evidence, the jury found 
Burr not guilty of treason. After 4 
painful effort to force the misde- 
meanor case, that was disposed of by 
a nol. pros. 


The Court Vilified .. . 
Its Prestige Enhanced 


The vilification and burnings i” 
effigy, which followed the trial, in the 
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end redounded to the credit of the 
Supreme Court by increasing its 
prestige as a tribunal not to be 
wayed by the clamor of politics. 
The preliminary and subsidiary cas- 
es and the case of Burr himself may 
be found in Federal Cases under the 
number 14,692 and following. The 
extraordinarily learned and able ar- 
guments are found in full in Rob- 
ertson’s Trials of Aaron Burr (Phil- 
adelphia, 1808). Ingeniously pieced 
together as Beveridge’s work is, he 
cannot because of their length do 
justice to them. 

Another example of the Court's 
rising above the violent feelings en- 
gendered by political passions soon 
followed. The State of Georgia 
through corruption of the legisla- 
ture sold 35,000,000 acres of land 
for less than 114 cents per acre. In- 
nocent purchasers bought from the 
original buyers. Then the Georgia 
legislature purported to rescind the 
sale. In a suit to test title, the Su- 
preme Court held that corruption 
does not invalidate legislation, that 
a bona fide purchase for value cuts 
off equities arising from fraud, but 
above all that a state cannot pass 
laws impairing the obligation of its 
contracts. Ultimately, the Yazoo 
lands were conveyed to the United 
States which reserved sufficient land 
to protect innocent purchasers. The 
Yazoo scandals in the end, therefore, 
injured no such purchasers, and as 
acted on by the Supreme Court, 
showed the power of declaring state 
legislation invalid and demonstrated 
the effectiveness of the Constitution. 

A new period in American history 
had meanwhile developed as a re- 
sult of the intensification of the 
struggle between France and Eng- 
land. American shipowners were vic- 
timized by both contestants. But 
Federalist New England still favored 
England. Jefferson’s embargo of 
1807 ruined him and other Southern 
farmers who could not because of it 
xport their crops. But the “Force 
Act” of 1809 which injured shipown- 
€ts, mainly Northern, was defiantly 
resisted. In United States v. Peters, 
Marsha!l declared that the timorous 
Pennsylvania Judge, Peters, must 





carry out the order of the Supreme 
Court. This he had failed to do in a 
case where the state legislature de- 
clared the Supreme Court had 
usurped jurisdiction. Luckily, Pres- 
ident Madison was able to persuade 
Pennsylvania to do no rash deed in- 
jurious to the standing of the na- 
tional Court. 

But the New England states 
threatened secession when war with 
England The  Federalists 
wished to run Marshall for Presi- 
dent in 1812. He was closely in 
touch with the peace party. Yet he 
was on the Vigilance Committee of 
Richmond. And he also headed a 
committee to survey the rivers of 
the state which might be used for a 
canal system leading to the West. 

The collapse of American ship- 
ping was forcing the settlement of 
the West. The New Orleans defeat, 
by the westerner Jackson, of the Brit- 
ish led by the brother-in-law of the 
Duke of Wellington, Sir Edward 
Pakenham, fired the imagination of 
the Americans. The West seemed a 
land of dreams come true. With the 
Western spirit, despite the national- 
ism brought forth by the war, came 
an independence which increased 
States’ Rights feelings and other 
manifestations of localism. 

These new ideas furnished Mar- 
shall with problems for the remain- 
ing twenty years of his life. New ap- 
pointments had made the Supreme 
Court Republican in feeling. Yet the 
new appointees, led by Story, sup- 
ported the views of the Federalist 
Chief Justice and helped forge a 
strong national government. 

Marshall at the same time was lay- 
ing down principles of international 
law still basic in the international 
policies of the United States. The 
case of The Nereid established the 
view that enemy vessels do not make 
neutral cargo subject to hostile seiz- 
ure. In the description of this case, 
Beveridge ransacks the letters of the 
period to paint an adequate portrait 
of Maryland’s second greatest law- 
yer, William Pinkney. This bulky 
person wore corsets, used cosmetics 
and dressed in a manner which 
would have been considered foppish 


came. 


John Marshall 


in a much younger man. He seemed 
inattentive and restless until his time 
came to address the court. Then in 
a manner unceremonious to his fel- 
low counsel as well as his opponents, 
he sprang into action. His unmelo- 
dious voice was quickly forgotten as 
he poured out his accurate and dis- 
criminating legal learning copious- 
ly and with marvelous precision. 


Marshall in 1819 
Three Great Decisions 


In preparation to discussing Mar- 
shall’s three great opinions of 1819, 
Beveridge gives a characteristically 
complete and readable chapter on 
the financial and moral chaos of the 
post-war years. The Charter of the 
Bank of the United States was about 
to expire. This institution founded 
on the recommendation of Hamil- 
ton had well served the nation. It 
had without charge acted as the Gov- 
ernment’s fiscal agent and had kept 
paper money on a non-fluctuating 
specie basis. Theorists abhorred it, 
however, as a monopoly; jingoists as 
being controlled by British stock- 
holders and the state banks for be- 
ing the government depositary, con- 
servative and successful. When the 
Charter was not renewed, an orgy 
of speculation based on paper mon- 
ey of unknown state banks, often 
selling at huge discounts and some- 
times counterfeit, developed. By 
1816 a new Bank of the United States 
had to be chartered. But it too fol- 
lowed the trend for a while. When 
it belatedly attempted to put its 
affairs in order, the foreclosures and 
bankruptcies that followed raised 
again a cry against the national 
banks. To protect the state banks, 
legislatures laid taxes on their hated 
rival. 

The first important case to arise 
from the financial situation was 
Sturges v. Crowninshield, the first 
also of three constitutional land- 
marks set up in the year 1819. The 
case involved a suit on two notes 
executed just before the passage of 
a New York statute which dis- 
charged the obligations of insolvent 
debtors. Marshall’s opinion held 
that the Constitution’s empowering 
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John Marshall 


of Congress to pass uniform laws on 
bankruptcies was superior to a con- 
flicting state law and that the New 
York statute impaired contracts and 
so was void for that reason too. 

The next great decision of the 
year was the Dartmouth College 
case. The attempt of the New Hamp- 
shire legislature to alter radically the 
colonial charter of the college was 
held ineffective as impairing the val- 
idity of a contract, for such the char- 
ter was declared to be. Webster's ar- 
gument and its highly emotional 
conclusion are well described, to- 
gether with that of his associate, Jo- 
seph Hopkinson. When those fa- 
vored by the legislature felt their 
case might be saved, they employed 
William Pinkney to move for a re- 
argument. But on the opening day 
of the February Term, Marshall read 
the Court’s opinion in the presence 
of Pinkney in court to make his mo- 
tion. The opinion strengthening the 
idea of the obligation of contracts 
helped the financially distracted 
country back to the essentials of 
sound business upon which the fu- 
ture economic greatness of the na- 
tion was built. 

The third of the great decisions 
of 1819 was made in the case of Mc- 
Culloch vy. Maryland. This involved 
a suit by the Treasurer of the West- 
ern Shore of Maryland against the 
cashier of the Baltimore branch of 
the Bank of the United States for a 
tax payable under a Maryland stat- 
ute. Webster, Pinkney and William 
Wirt represented the bank, Luther 
Martin, Joseph Hopkinson and Wal- 
ter Jones, the State of Maryland. 

Seemingly the main question was 
the constitutionality of the Mary- 
land statute. The eminent counsel 
for the bank made it plain that the 
very existence of the national gov- 
ernment was at stake. The oft-re- 
peated charge that the Constitution 
created no powers by implication 
was given its conclusive answer in 
Marshall’s decision. And his much 
quoted statement that the power to 
tax is the power to destroy summa- 
rized his holding that a state gov- 
ernment may not interfere with a 
federal agency. 
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The argument of Pinkney lasted 
three days. It was the crowning 
masterpiece of one whom Marshall 
called “the greatest man he had ever 
seen in a court of justice”. Marshall's 
opinion, says Beveridge, carried him 
“to the loftiest heights of judicial 
statesmanship”. The rage of the 
South knew no bounds. For South- 
erners read into the opinion the im- 
plied power to exclude slavery from 
new states. 

The trifling amount involved in 
Cohens v. Virginia, a hundred dol- 
lar fine, did not prevent that case 
from being of great constitutional 
importance. The Cohens had violat- 
ed a Virginia statute in selling Wash- 
ington lottery tickets in Norfolk and 
were fined by the local court. They 
brought a writ of error to the Su- 
preme Court through a bevy of law- 
yers headed by Pinkney. Senator 
James Barbour for the State of Vir- 
ginia argued against the Court’s 
right to pass on decisions of state 
tribunals. Marshall’s opinion ap- 
proved the action of the Virginia 
court. But he once more made it 
plain that any case involving a fed- 


eral law may be finally passed on by 


the Supreme Court. 

The threats of war first heard in 
the Kentucky Resolutions, and then 
in New England hostility to the 
Force Act of 1809 were now loudly 
uttered. In such an atmosphere Mar- 
shall’s decision in the Ohio Bank 
case calmly reaffirmed the principles 
of McCulloch v. Maryland. His ac- 
tion caused anger, but showed the 
strength of the national govern- 
ment. Shortly afterwards, the only 
overwhelmingly popular decision of 
the great Chief Justice’s career, was 
made in Gibbons v. Ogden. It re- 
stored the popularity of the Supreme 
Court by showing its invariable 
impartiality. 

Beveridge’s account of Gibbons v. 
Ogden begins on the banks of the 
Seine in Paris on August 9, 1803. 
Robert Fulton was demonstrating 
his steamboat to a skeptical group 
of members of the French Institute, 
gathered at Napoleon’s command. 
The American minister, Robert R. 
Livingston, was also present. Unlike 


the French observers, he had been 
greatly impressed with Fulton’s ideas 
for years. Subject to much legisla. 
tive laughter, he had obtained fron 
the New York legislature an excly. 
sive monopoly to operate the water; 
of the state for twenty years if with. 
in one year he could build a ship 
capable of making four miles ap 
hour against the current of the Hud. 
son. This was extended from time 
to time until a satisfactory vessel f. 
nally gave Livingston his monopoly. 

Aaron Ogden bought from the 
monopoly the right to operate a fer- 
ry from New York to New Jersey. 
Thomas Gibbons, with no more av- 
thority than a coasting license from 
the United States, ran a rival line. 
Ogden enjoined Gibbons from in- 
terfering with his monopoly. Gib- 
bons was defeated in his appeal to 
the New York Court of Errors. In 
the Supreme Court various delays 
prevented the case from being heard 
for four years. 

During those four years localism 
continually attempted to support 
monopoly. But the economic pres- 
sure for competitive transportation 
was too strong. Gibbons was in 1824 
represented by Daniel Webster and 
William Wirt. Marshall followed 
their argument in his opinion 
against Ogden. Under his coasting 
license, he held, Gibbons could navi- 
gate between the ports of various 
states. The federal enactment av: 
thorizing licenses transcended the 
acts of the state legislatures when 
interstate commerce was involved. 
This is the clear meaning of the in- 
terstate commerce clause, the narrow 
construction of which would com- 
pletely defeat the purpose of the 
Constitution, and “leave it a mag: 
nificent structure indeed, to look at, 
but totally unfit for use”. The su: 
premacy of Congress over interstate 
commerce under Marshall's pro 
nouncement destroyed a thousand 
and one complex, overlapping and 
mutually contradictory local laws. 
Without it the United States would 
have been as incapable of becoming 
economically great as France would 
have without the unifying force ©! 
the Code Napoleon. 







An 
the sa 
hons \ 
later, 
case, t 
Brown 
impor 
foreig! 
requil 
liam 
repres 
of Ma 
of the 
ney g 
and ¢ 
Johns 

Ma 
statut 
stitut 
ing ir 
that | 
lated 
tach | 
acqui 
tariff 
quest 

Th 
epock 
years 
sault 

State: 
1837 





powe 
Althe 
ficati 


Adm 
(Con 


court 
the 
strive 
to le; 
in Ww 
other 
this ¢ 
roug! 
proce 
ies b 
missi 
it is 
neces 


2 


In 
for 
not 
sid 
vis 
it | 
As 





had been 
ton’s ideas 
ch legisla. 
‘ined from 
an exclu. 
the waters 
irs if with. 
ild a ship 
miles an 
f the Hud. 
from time 
y vessel fi- 
monopoly, 
from the 
rate a fer. 
ew Jersey. 
) more au- 
ense from 
rival line, 
from in- 
oly. Gib- 
appeal to 
Errors. In 
us delays 
‘ing heard 


s localism 
) support 
mic pres: 
sportation 
as in 1824 
bster and 
followed 
opinion 
; Coasting 
yuld navi- 
f various 
ment au: 
nded_ the 
res when 
involved. 
of the in- 
le narrow 
uld com- 
e of the 
t a mag: 
» look at, 
The su- 
interstate 
Il’s  pro- 
thousand 
ping and 
cal laws. 
es would 
yecoming 
ce would 
force ol 








S 


An equally important case along 

the same line of thought as Gib- 
hons v. Ogden, followed three years 
iter, Brown v. Maryland. In that 
ase, the predecessors of Alexander 
grown & Sons, then still largely 
importers, were indicted for selling 
foreign goods without a license, as 
required by a Maryland statute. Wil- 
jam Wirt and Jonathan Meredith 
represented the Browns. The State 
of Maryland was represented by one 
of the coming legal lights, its attor- 
ney general, Roger Brooke Taney, 
and the still more youthful Reverdy 
Johnson. 

Marshall declared the Maryland 
statute a direct violation of the con- 
stitutional prohibition against tax- 
ing imports or exports. He also held 
that the commerce clause was vio- 
lated by Maryland’s attempt to at- 
tach conditions to the right of sale 
acquired through payment of the 
tariff on the imported goods in 
question. 

This was the last of Marshall’s 
epoch-making decisions. His final 
years witnessed Andrew Jackson’s as- 
sult upon the Bank of the United 
States which produced the panic of 
1837 after Jackson was safely out of 
power and after Marshall’s death. 
Although Jackson put down nulli- 
fication, his contempt of the Su- 
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preme Court did much to foster the 
spirit of rebellion against the Fed- 
eral Government, and thus to pre- 
pare for the Civil War which he too 
was not to live to see. 

All of this was anticipated by Mar- 
shall. His last years were saddened 
by the death of his wife as well as 
his apprehensions for the future of 
the country which he, more’ than 
any one except Washington, had 


made a great nation. He died in 
Philadelphia on July 6, 1835. 
Beveridge won the Pulitzer prize 
for his biography and started to 
work on a life of Lincoln. But he 
died in 1927, leaving this his great- 
est ambition unfulfilled. He thereby 
repeated the pattern of frustration 
which followed all of his life work 
except his classic on John Marshall. 





Administrative Law 
(Continued from page 708) 


courts. While it is not doubted that 
the members of the Commission 
strive earnestly and conscientiously 
to learn ail they can about each case 
in which they vote (in fact, various 
other devices are employed toward 
this end, not mentioned in the above 
rough outline of the Commission’s 
procedure—such as specific staff stud- 
ies based on notes taken by the Com- 
missioners on oral arguments), yet 
it is easy to understand that it must 
necessarily occur that 


In many cases a commissioner votes 
for a certain decision handed to him, 
not because he has exhaustively con- 
sidered it, but because five or six ad- 
visers who have looked at it each give 
It his individual O.K.12 

As in the case of the other agen- 


cies, it appears that the detailed task 
of reading and appraising the evi- 
dence must necessarily be delegated 
to staff assistants, with the members 
of the Commission sitting in review 
of their decisions. Again, the ques- 
tion occurs whether we would not 
more closely satisfy the philosophy 
of the Morgan case!? if this necessary 
bifurcation of functions were frankly 
recognized; if the decision made by 
the hearing officer who originally 
presided at the trial were accorded 
the same status as that given the de- 
cision of a trial judge, with appeal 
to the Commission limited in scope 
to that of an appellate proceeding. 

The decision-making processes of 
the Federal Communications Com- 
mission were altered as a result of an 
amendment to the Communications 
Act!3 adopted in 1952. This amend- 


ment apparently resulted from the 
wide publicity given to certain criti- 
cal appraisals of the agency’s adju- 
dicatory procedures. A comparison 
of the practices before the 1952 
amendment and the procedure en- 
joined by that amendment is, there- 
fore, revealing. 

The methods employed shortly 
after the adoption of the Administra- 
tive Procedure Act!* were described 
in a staff report of the first Hoover 
Commission.!® The agency staff pre- 
pared a memorandum, or “flimsy”, 





11. From an article by Mr. John S. Burch- 
more, 19 I.C.C. PRactTiTIONeRS JOURNAL 138 
(1951). 

12. 298 U.S. 468, 56 S. Ct. 906 (1936). 

13. 66 Stat. 712, 47 U.S.C. §155. 

14. 60 Stat. 237, 5 U.S.C. §1001. 

15. Commission on Organization of the Exec- 
utive Branch of the Government. Committee 
on Independent Regulatory Commissions. Staff 
Report on the Federal Communications Com- 
mission, prepared by William W. Golub, 1948. 
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on each case scheduled for decisional 
meetings of the Commission. The 
“flimsy” set forth, principally, the 
type of matter involved, a brief de- 
scription of the origin of the case; 
the action recommended by the staff; 
a statement of the relevant facts and 
other considerations underlying the 
staff recommendation; and a_pro- 
posed formal order. 

The above cited staff report stated 
that adequate preparation by the 
Commissioners was a virtual impos- 
sibility, because of the sheer volume 
of agenda material. To read careful- 
ly even the “flimsies” pertaining to 
any week’s meetings would involve, 
it was estimated, close to two days’ 
work. It was concluded that the ap- 
proach followed by the Commission- 
ers at that time was to glance over 
the agenda material and to devote 
as much time as possible to what ap- 
peared to be the more important 
matters, hoping to achieve some fa- 
miliarity with the bulk of the agenda 
and perhaps a somewhat better grasp 
of the major problems to be pre- 
sented to the Commission. 

Speaking on the same subject, 
Louis G. Caldwell said: 


. . . The tremendous records that are 
piling up daily are not read by 
the commissioners. Many of the briefs 
are not read. All they hear is a 
twenty-minute argument or so about 
the case, that is, as far as the parties 
directly are concerned.1¢ 
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Charges that the members of the 
Commission were required to decide 
cases without having had the advan- 
tage of looking over the evidence 
were also made at hearings before 
congressional committees in 1949.17 

In the amendments which fol- 
lowed in 1952,!8 Congress undertook 
to give the members of the Commis- 
sion greater opportunity to familiar- 
ize themselves with the contents of 
the records in pending cases, by pro- 
viding for the appointment of legal 
and ‘engineering assistants by each 
Commissioner to perform such duties 
as the Commissioner shall direct. 
Their primary task is to aid the Com- 
missioners in assimilating informa- 
tion as to the details of pending 
cases. In addition, the amendments 
created a “review staff’ whose sole 
function is to assist the Commission 
in adjudicatory cases by preparing a 
summary of the evidence presented 
at the hearing, and also preparing 
(prior to oral argument) a compila- 
tion of the facts material to the ex- 
ceptions filed by the parties, and by 
preparing for members of the Com- 
mission, without recommendation 
and in accordance with specific di- 
rections from such members, memo- 
randa, opinions, decisions, and or- 
ders. 

These amendments attempt to 
shift primary responsibility for mas- 
tery of the record from staff assistants 
to the members of the Commission 












itself. But the elaborate Provisions 
for staff assistance bespeak eloquent. 
ly the continuing need for heavy re. 
liance on the work of these assistants, 
Would it not be wiser to relieve Com. 
mission members from the burden of 
striving to assimilate, more or less at 
second hand, the factual details of 
each case; and to permit the hearing 
officers to make the decisions, resery. 
ing to members of the Commission 
the sort of supervisory control exer. 
cised by members of an appellate ju- 
dicial body? If this were done, find. 
ings on matters of fact would be 
made by the very officers who had 
actually heard the evidence and seen 
the witnesses; and the energies of the 
Commission members could be con- 
centrated on other broad and impor. 
tant questions. 


Conclusions 


Despite variants in matters of me- 
chanical detail, the procedure of the 
several agencies discussed above ex. 
hibits great uniformity of pattern. 
When an agency elects to have the 
record certified to it for initial deci- 
sion, the recommendations of the 
hearing examiner (the one officer 
who has had the intimate knowledge 
of the case that can come only by 
participating in the trial itself) are 
necessarily relegated to a subordinate 
position. The assumption by the 
agency of the power to make the 
initial decision presupposes that the 
agency will somehow examine the 
entire record and base its decision 
thereon, using the trial examiner’ 
recommendations only as a guide. 
But since members of the agency do 
not have time personally to examine 
the record, they must rely on staff 
assistants to evaluate the testimony, 
study the briefs of counsel, and ap- 
praise the merit of the exceptions 
and proposed findings filed by coun: 





16. “Federal Administrative Procedure Att 
and the Administrative Agencies,” a report of 
a symposium conducted by New York Unk 
versity School of Law, 1947, page 113. 

17. U.S. Congress. Senate Committee 
Interstate and Foreign Commerce. Amend- 
ments to the Communications Act of 19%: 
Hearings, 81st Congress, 1st Session, 1% 

es 54-59. 
eo Sec. 5(c), Communications Act, 66 Stat 
712, 47 U.S.C. §155. 
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gl for the parties. Obviously, much 
depends on the work of the staff as- 
jistants. Their memoranda and rec- 
ommendations, frequently, control 
the final result. 

The preparation of these staff re- 
ports and proposals for decision 
seems to be the very crux of agency 
adjudication; and it is at this point 
that counsel for the parties could 
make their most effective contribu- 
tions to the process of decision. But 
unfortunately it is impossible for 
counsel to achieve any effective par- 
ticipation in this important function. 
Not even the identity of the staff 
members is known. They work in 
silent isolation. As they read what are 
familiarly called the cold pages of 
the printed record, they may obtain 
in impression quite different from 
that which would have been ob- 
tained had they heard the witnesses. 
An ambiguous answer may be mis- 
understood. An obscurely phrased 
point may be overlooked. If these 
mistakes occur, there is no way of 
correcting them. Counsel cannot say, 
“Mr. Legal Assistant, I think you 
have overlooked the significance of 
the testimony at page 67”; or “No, 
you misunderstand my point. What 
I mean to say is... .” 

On the contrary, the staff digests, 
reports and recommendations are 
kept secret from counsel. When the 
case is argued before the members 
of the agency, counsel are in the 
anomalous position of being re- 
quired to address their arguments to 
the published report of the trial ex- 
aminer, while the members of the 
agency are addressing their attention 
to the secret report of the staff as- 
‘istant—which is presumably quite a 
different document. While counsel 
ue arguing that the hearing officer 
ered, the members of the agency are 
tying to decide whether their staff 
wsistants erred—quite a different 
question, and one on which counsel 
we unable to be of any assistance, 
because they do not know what the 
staff assistants have said. 


_It would be of considerable help 
if the memoranda prepared by the 
dnonymous staff assistants were made 


available to counsel for the parties. 
Then, if counsel believed that such 
memoranda contained significant er- 
rors or omissions, they would have 
an opportunity to point this out to 
members of the agency. 

Still better, the agencies might 
adopt the practice of submitting 
to counsel the agency's proposed find- 
ings of fact, conclusions of law and 
proposed order, and according coun- 
sel an opportunity to present argu- 
ments thereon to the members of the 
agency. This would enable counsel 
to address themselves directly to the 
agency members with respect to the 
very heart of the case, dealing in 
detail with the particular aspects 
of the case with which the agency 
members were most concerned (a 
matter which, as things now stand, 
counsel sometimes never can discover 
until it is too late). In such presen- 
tation, counsel could cite the con- 
trolling passages of the transcript 
for personal perusal of the agency 
members. 

This is essentially the approach 
adopted in the Model State Admin- 
istrative Procedure Act, promulgated 
by the National Conference of Com- 
missioners on Uniform State Laws. 
It requires that whenever in a con- 
tested case a majority of the mem- 
bers of the agency who are to render 
final decision have not heard or read 
the evidence, the decision (if adverse 
to a party to the proceeding other 
than the agency itself) shall not be 
made until a proposal for decision, 
including findings of fact and con- 
clusions of law, has been served upon 
the parties, and an opportunity has 
been afforded each party adversely 
affected to file exceptions and present 
argument to a majority of the officials 
who are to render the decision, who 
then shall personally consider the 
whole record or such portions there- 
of as may be cited by the parties. 

But are not all these alternatives 
mere palliatives? At best they are 
designed to alleviate the difficulties 
that necessarily result when the ini- 
tial decision is made by men who 
have not had the privilege of learn- 
ing the case first hand, by presiding 
at the hearing itself, listening to the 
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witnesses, and engaging in colloquy 
with counsel as the important points 
of the case are developed. 

Instead of seeking to alleviate the 
difficulties, why not eliminate them? 
They would disappear completely, 
once the practice was abandoned of 
having the case “initially decided” 
twice—first by the hearing examiner 
and the second time by the some- 
what weird process commonly 
called institutional decision, employ- 
ing the combined talents of commis- 
sioners and assistants. 

This duplication of effort is un- 
necessary and wasteful. It could be 
eliminated by statutory enactment 
providing that there should be but 
one initial decision. It should be 
made by an independent hearing of- 
ficer, owing no especial allegiance 
to the agency. His decision would 
stand as the final administrative 
decision, except that opportunity 
would be afforded for review by the 
members of the agency itself on as- 
signments of error: These could be 
utilized to raise: (1) questions 
whether the findings of fact were 
clearly erroneous, or without support 
in the evidence; (2) questions of 
law; and (3) perhaps questions of 
policy reserved to the discretion of 
the agency. 

This approach, it is submitted, 
would more fully satisfy the spirit of 
the Morgan rule, that he who decides 
the case should hear the evidence; 
furthermore, it would enable the 
agency members to devote their time 
more fully and effectively to their 
primary responsibilities. 


August, 1955 * VoL 41 773 


t 





Judicial Standing in Subsidy Cases 




















TRACERS CO. of AMERICA 


513 MADISON AV. NY. 22 NY. 




















Judicial Standing in Subsidy Cases 
(Continued from page 721) 


of course was subject to this pro- 
gram, it was held to have the right to 
challenge its exclusion from the re- 
lated meat subsidy plan. 

The latest illustrative case is Mill- 
er v. United States, 124 F. Supp. 203, 
23 L.W. 2162 (W. Mo. 1954). In 
that case a suit was brought by a 
soldier’s widow to recover a $10,000 
indemnity accorded him by the Ser- 
vicemen’s Indemnity Act of 1951.25 
The Government challenged the ju- 
risdiction of the district court on the 
ground that the insurance afforded 
under the Act was a “gratuity” 
which could be granted or withheld 
in the exclusive discretion of the Ad- 
ministrator of Veterans Affairs. Re- 
jecting this argument in decisive 
terms, District Judge Whittaker de- 
clared: “Upon first reading, this po- 
sition shocks the conscience. Further 
study of the law has not changed my 
first impression. Servicemen who lose 
their lives in the service of our coun- 
try and the families of these men, are 
not the discretionary cestuis of a 
beneficent Veterans Administration, 
but rather are the beneficiaries of a 
grateful America, whose Congress, 
by the adoption of Subchapter II of 
Title 38, U.S.C., gave them a vested 
property right in the life insurance 
thereby afforded.” The court con- 
cluded that it had jurisdiction of the 
suit. 

The Ayock, Illinois Packing and 
Miller cases involve situations in 
which the plaintiff has been denied 
a subsidy claimed to be its due. They 
indicate, as the quoted portions of 
the opinion show, that such plain- 
tiffs will be held to have suffered a 
legal wrong where the claim is based 
on some “consideration”, in Ayock 
“the numerous requirements for the 
naval stores operator to put himself 
in position to receive the payments” 


’ 
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in Illinois Packing Co. compliance 
with “the price control program”, 
and in Miller “service of our coun- 
try”. Of course these cases do not 
require the government to under- 
take any particular subsidy program. 
They hold only that obligations the 
government voluntarily assumes will 
be enforceable at the behest of any 
party who gives something in return 
for his grant. 

The existence of such “considera- 
tion” in these cases is not confined to 
subsidy claimants. In some situations 
persons contesting a grant to others 
may be able similarly to premise 
their standing. Consider the situa- 
tion of the plaintiff in the American 
President Lines case, supra, which 
was challenging a subsidy grant by 
the Federal Maritime Board to two 
of its competitors. Plaintiff in that 
case itself was the recipient of the 
same type of operating subsidy 
which the Board proposed giving to 
its competitors. It claimed that its 
own subsidy contract set up “a rigid 
and closely regulated steamship 
service, with limited profits and large 
commitments for capital expendi- 
tures”. Accordingly it argued that 
“the subsidized operator has... an 
unusually heavy interest in not be- 
ing subjected to excessive competi- 
tion on his route”. In addition, the 
plaintiff claimed that the subsidy it 
received was not a “bounty which 
has been [its] costless privilege to 
receive” but an obligation of the gov- 
ernment which it had “bought and 
paid for” when it purchased the 
stock of the company from the 
United States. Certainly these con- 
tentions raised a possibility of “le- 
gal wrong” from competition differ- 
entiable from the Alabama Power 
case in which there was no claim 
by the private power company that 
the Government was impairing any 
assumed obligations to it. And the 
scope of the Government’s subsidy 
operations makes it likely that plain- 





tiffs similarly situated will often be 
available to present thei: legal ob. 
jections to proposed grants. 


Arizona v. Hobby . . . 
Another Subsidy Case 


Before concluding, mention should 
be made of another recent subsidy 
case in the District of Columbia 
Arizona v. Hobby, 221 F. 2d 498, 
(D.C. Cir. 1954). The Court of Ap. 
peals there decided that the district 
court was without jurisdiction of , 
suit brought by the State of Arizona 
against the Secretary of Health, Edu- 
cation and Welfare contesting the 
Secretary's refusal to approve for fed- 
eral aid a state disability plan. The 
court, stressing the fact that the ulti: 
mate purpose of the suit was to con- 
trol a disposition of government 
property, held that the doctrine of 
sovereign immunity was a bar to the 
action. In a footnote to the opinion, 
the court declared that the Admin- 
istrative Procedure Act was “plainly” 
unavailable as a basis for jurisdic 
tion. 

No question of standing was 
raised in the Arizona case, hence a 
full discussion of its import is out- 
side the scope of this article. Because 
all subsidy suits ultimately involve 
government property, however, brie! 
comment on the court's emphasis 
upon this factor may be appropriate. 
Logically the involvement of govern: 
ment property appears to be almost 
wholly irrelevent to the question ol 
judicial review. Certainly this is s0 
where the Government expressly con- 
sents to be sued or where judicial re 
view is required by the Constitution 
See West Coast Exploration Co. V. 
McKay, 213 F. 2d 582, 596 (D.C. Cir. 
1954), cert. denied, 347 U.S. 989 
(1954), and cases there cited. No 
reason appears for a different anal: 
ysis where such consent is implied @ 
it would have to be in subsidy stat 
utes silent as to reviewability. Unde: 
such statutes as the one involved in 


— 





level of maximum meat prices than otherwise 
would have been permissible under the Emer- 
gency Price Control Act. Meat slaughterers 
who qualified under the subsidy regulations 
thus were entitled to the subsidy as 4 | 
of right and not of grace.” See also, Unite 
States v. Borin, 209 F. 2d 145 (C.A. 5th 1954), 
cert. denied, 348 U.S. 821 (1954). 
25. 38 U.S.C. § 851 et seq. (1952). 
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Hobby, the only ques- 
tion should be as to existence of im- 
plied consent; and as to this, it seems 
much more pertinent to inquire in- 
to the “history of the statute in ques- 
tion” and “the type of problem in- 
volved” than whether the ultimate 
effect of the suit is to reach govern- 
ment property.”6 

The legislative history of Section 
\0, while not always consistent, cer- 
tainly indicates an intention to 
greatly enlarge the availability of 
review.2" Particularly illuminating is 
the Report of the House Judiciary 
Committee which declares that: “It 
has never been the policy of Con- 
gress to prevent the administration 
of its own statutes from being judi- 
cially confined to the scope of au- 
thority granted or to the objectives 
specified.”** Explaining, the report 
continues: “Its [Congress’] policy 
could not be otherwise, for in such 
a case statutes would in effect be 
blank checks drawn to the credit 
of some administrative officer or 
board.” In subsidy cases this last com- 
ment is as figuratively true as it is 
literally applicable. 

Unfortunately the legislative de- 
sire to enlarge the availability of ju- 
dicial review is not clearly reflected 
in the language of the Administra- 
tive Procedure Act. Since subsidy 
statutes, in turn, usually are silent 
as to judicial review, it will be en- 
tirely up to the courts to determine 
the boundaries of justiciability and 
standing in this area. This imposes 
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upon the judiciary an almost legis- 
lative function in which “pragmatic 
judgments” may be expected to play 
as large a role as “analytic inter- 
pretations”.*® Earlier concepts un- 
doubtedly will continue to be relied 
upon, although it may be hoped 
that, in the spirit of the Administra- 
tive Procedure Act, the courts will 
be receptive to arguments enlarging 
their jurisdictional orbit. 

The cases discussed suggest a con- 
cept of standing in subsidy cases 
premised on “consideration” which 
appears to harmonize the pragmatic 
judgment and traditional ken of our 
judges. This approach largely avoids 
the sovereign immunity obstacle to 
subsidy suits as they are regarded as 
coming within existing statutory 
provisions for contract claims 
against the United States. It affords 
some basis for expanding the juris- 
diction of the courts, but it obvious- 
ly will not satisfy those who thought 
that the Administrative Procedure 
Act would allow complete judi- 
cial supervision of administrative 
action.%° 

The tremendous power vested in 
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administrative officials under the 
various subsidy programs makes es- 
sential at least a minimum of judi- 
cial protection against administra- 
tive abuses. Opportunity for the im- 
mediate beneficiaries of these pro- 
grams to protect their personal in- 
terests may be the only method of 
vindicating the public interest in a 
rule of law for subsidy cases. For 
however sincere are the officials in 
charge of dispensing the Govern- 
ment’s bounties, judicial reluctance 
to hear the complaints of those 
claiming to be unfairly treated can 
only invite executive arbitrariness.* 
An expansion of the concept of legal 
standing in subsidy cases appears 
necessary to insure a rule of law in 
this field. 





26. Switchmen’s Union of North America v. 
National Mediation Board, 320 U.S. 297 (1943). 
See also, Dismuke v. United States, 297 U.S. 
172 (1936); Riverview Packing Co. v. Recon- 
struction Finance Corporation, 207 F. 2d 361, 
366-367 (C.A. 3d 1953). 

27. Much of the inconsistency is the result 
of the interpretations of the Act given by the 
Attorney General. Contrast, for example, the 
Attorney General’s conclusions reported at 92 
Cong. Rec. A2984 (1946) that Section 10 “in 
seneral declares the existing law concerning 


judicial review,” with the following colloquy 


at 92 Cong. Rec. 2154 (1946) between Senators 
Austin and McCarran, the latter the Chairman 
of the Senate Judiciary Committee: 

Mr Austin: Is it not true that among the cases 
ited by the distinguished Senator were some 
which no redress or no review was granted, 
solely because the statute did not provide for 
a review? 

Mr. McCarran: That is correct. 

Mr. Austin: And is it not also true that, be- 
cause of the situation in which we are at the 
moment, this bill is brought forward for the 
of remedying that defect and provid- 





ing a review to all persons who suffer a legal 
wrong or wrongs of the other categories men- 
tioned? 

Mr. McCarran: That is true; the Senator is en- 
tirely correct in his statement.” 

28. H. Rep. 1980, 79th Cong., 2d Sess. (1946), 
reprinted in Sen. Doc. 248, 79th Cong., 2d 
Sess. at 275 (1946). 

29. See Davis, Nonreviewable Administra- 
tive Action, 96 U. Pa. L. Rev. 749, 792 (1948). 

30. Under French law, review is accorded in 
“privilege” cases under the same conditions 
as apply to cases affecting personal or property 
rights. See Schwartz, op. cit. supra, note 5, at 
159. Arguing for a similar practice in our 
courts, Professor Schwartz says: “It is unreal- 
istic today to treat the applicant for a pension 
or a government contract, whose financial 
well-being may be wholly dependent on the 
government grant, any differently from one 
declared to be injured in his personal or prop- 
erty ‘rights.’ With regard to the availability of 
judicial review, is there, for example, any ade- 
quate reason for differentiating a veteran 
seeking a pension from an alien being de- 
ported, simply because a veteran’s benefit is 


termed a privilege inistead of a property 
right? As far as the effect on the individual is 
concerned the veteran’s pension case, regard- 
less of the tag used, involves a need for judi- 
cial control just as great as that in any other 
administrative proceeding. And the same is 
true of other cases involving the grant of so- 
called privileges or benefits by the State. The 
power of the State altogether to deny such 
privileges should not mean that they can be 
denied by the administration to particular in- 
dividuals without the latter’s being entitled to 
judicial decisions on the legality of the de- 
nials.”” Ibid. 

31. Cf. Mr. Justice Douglas dissenting in 
United States v. Wunderlich, 342 U.S. 98, 101 
(1951), and concurring in Anti-Fascist Com- 
mittee v. McGrath, 341 U.S. 123, 177 (1951). 
See also Fleming v. Moberly Milk Products Co., 
82 U.S. App. D.C. 16, 160 F. 2d 259, 265 
(C.A.D.C. 1947), cert. dismissed, 331 U.S. 786 
(1947): “If the judiciary had no power in 
such matter, the only practical restraint would 
be the self restraint of the executive branch. 
Such a result is foreign to our concept of the 
divisions of powers of government.” 
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age 28, articles published. Box 5AG-4. 
LAW DEPARTMENT EXECUTIVE AND OF- 
ficer ot one ot country’s largest corporations 
seeks management opportunity in new or ex 
panding corporate law department. Location sec 
ondary. Over twenty years’ broad experience, in- 
cluding trials and labor law. Qualified to organize 
and administer new department. Box 5AG-5. 























KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


GEORGE G. SWETT, ST. LOUIS, MIS- 
souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 
HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 











HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 


ROBES 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BenTLey & SiMow, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


SHORTHAND AND 
STENOTYPE REPORTING 


SANSOM COURT STENOS., 154 NASSAU 

St., New York 38, N.Y. XsBT .. . Examina 
tions Before Trial. Free hearing rooms .. . # 
conditioned. IT’S SO EASY TO RECOMMEND 
US TODAY!!! You couldn’t do a greater favor 
for your lawyer friends. Simply dial BE 3-338 
... and you will get an EXPERT COURT RE 
PORTER .. . on quick notice. 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and a 
chines); notaries; private deposition suite; Chat 
cery Building, 564 Market Street. References: 
local bench and bar. 





















